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CONEFELICTS OF INTERESTS AND ETHICAL RULES
IN EUROPEAN COMPETITION LAW: A PRIMER

Norman NEYRINCK ! and Nicolas PETIT?

“Entre ma mere et la Justice, je choisis ma rhekbert Camus

[. Introduction

In the European Union ("EU") competition literatuneany papers have been written on "due
process” issues. This thick body of scholarshipwdver, pays no heed to the legal
framework applicable to conflicts of interests amsin lawyers, civil servants, legal
secretaries and Members of the Court. This arsiekks to fill this gap in the literature.

In our opinion, the issue is worth investigatinghe EU competition enforcement system
exhibits several features prone — at least in thedo risks of conflict of interests.

First, the centralized geography — Brussels-Luxegbu of EU competition policy has
created an epistemic community of its own, whemsgm®al ties between lawyers, consultants,
civil servants, lobbyists, and judges are inevealixpatriates in the small constituencies of
Brussels or Luxemburg meet regularly in the protesd context (at the Court, at the
Commission, at professional meetings, and confe®noften end up developing non-
professional relationships.

Second, the impressive expansion of the markeexpert competition law services in the
past decades has paved the way to frequent regotaor practices (hereafter, "revolving
doors"). In the course of their career, EU commetiprofessionals move from the private
sector —e, law firms and economic consultancies — to thdipugector —e, the Commission
or the Court — and vice versa. In general, primitelic revolving doors concern young
professionals at low career advancement leveldstyhiblic-private revolving doors involve
more seasoned professionals.

Revolving doors have many merits and should be omeddl. First, they promotecross-
fertilization”. Revolving doors are an uncostly mechanism F& transfer of Know-how,
"expertisé and 'best practicesfrom the private to the public sector and vicesae This, in
turn, dissipates asymmetries between the regukatdr the regulated. Second, revolving
doors limit 'transaction costs Personal connections help bypass red-tape arehbcratic
rigidities. A phone call to an insider friend marove more effective than a formal letter to a
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generic EU mailbox. Third, and somewhat countaiiviely, revolving door practices
contribute to the independence of public autharitieExpertise is a basic requirement for
independent and legitimate institutichdudges and civil servants must hold sufficientiski
to be shielded from risks of regulatorgapturé.® This is all the more important in
competition law, which is often described as artralse discipline.

This notwithstanding, revolving doors dot not faaaticularly well with the requirements of
the European Convention on the protection of HuRahts ("ECHR"), and in particular that
of personal (subjective) and functional (objectivapartiality of Article 6(1). For instance,
the risk exists that officials use their positiassleverage to secure placement in the private
sector. By the same token, lawyers and econoro@iil be tempted to use their personal
connections with officials in their dealings witlyemcies and courts. This risks steering
decision-making away from the public interest.

With this background, the present contribution addes conflicts of interest in competition
law under a large interpretatioRirst, the kind of conduct we investigate may be intamdi

but consist, more generally, in the careless eseraf public dutie8.As will be seen below,
conflicts of interest do natecessarilyentail dishonesty. Rather, they entail conduct Wwhic
may be contestable from an ethical point of vieughsas deciding appointments — even
where no irregularity is committed — not only onrmbased grounds, but also on other
grounds, such as professional or personal tiedesdraddressed by appropriate rules, those
conflicts plague citizen's confidence in publictingions.

Secongdour study focuses both on actual conflicts oériests, but also on potential conflicts
of interest. It is not because a civil servantdéirhimself in a situation of potential conflict,

that he will necessarily adopt unethical conducthis notwithstanding, the economic

literature insists that potential (or apparent)ftcts of interests are almost equally as harmful
as actual conflicts of interests.

The present paper aims at investigating how cdsflaf interests are dealt with in EU
competition law, and at assessing whether theiegistgal framework is appropriate. To that
end, we proceed in six steps. Following this inicicbn (1), we explain first why this issue is
relevant by giving an overview of the literature legitimacy theory in political sciences (II)
and in economic theory (lll). We then show that thgue is worth investigating in EU
competition policy, by bringing qualitative evident¢hat conflicts of interests may have
gained prominence in the past years, with the gtekyelopment of the EU competition
market in the private sector (IV). Fourth, we prepoa framework which describes the
various types of conflict of interests, their sauand the applicable remedies (V). Firth, we
give a full account of the legal framework adoptedaddress conflicts of interests in EU
competition law (VI). Sixth, we compare this legi@mework them with the law applicable
in other jurisdictions and make several suggestidms reform (VII). A last part
concludes (VIII).

4 Skillfulness is a condition of the independencd e legitimacy of the competition authority, thershancing

the acceptance of its decisions.

5 This entitled them to avoidcapture, i.e., the risk to lack the necessary distance aritical views on the
arguments brought about by the parties See Rapportles autorités administratives indépendantes: P
GELARD, Office parlementaire pour I'évaluation de lEgislation, Assemblée nationale/Sénat, Documents
d'information de I'Assemblée nationale; Les Rampodu Sénat, Juin 2006, http://www.assemblee-
nationale.fr/12/rap-off/i3166-tl.asp#P1030_153845

8 Fraud is not the core of our article, as it isatar for criminal law.
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Before turning to the analysis, we would like tokaa last remark. Our purpose with this

paper is not to antagonize the EU competition wéslihin which we have many colleagues

and friends). Rather, we want to cast an objeciiveé dispassionate eye on a topic that is
often hostage to subjective considerations, petsbi@ses, etc. A previous short paper
published in 2013 by one of us has generated.aBhirs, in our view is the best sign that the
issue of conflicts of interests is not moot, irk@et, vacuous, for no one would ever strongly
react to an irrelevant academic piece. Rathe&s,atther sign that we were deceptively wrong
or genuinely right in our intuitions. It is thusne to devote a longer research to the issue.

Of course, the point may be made that conflictst@rests in competition law are a necessary
evil, the price to pay in a narrowrélevant markét where professionals are overly
specialized, having studied and worked togethehat Baid, this is no excuse to leave the
issue unaddressed in law and, as will be seen katsignificant number of legal initiatives
have already been adopted to this effect.

. Literature review (1): political sciences

In political sciences, conflicts of interest aratpaf legitimacy theory. In brief, legitimacy
theory studies citizen's confidence in public igibns. It professes that the legitimacy of
public institutions is based the on citizens' Halat they conform with theirdwn sense of
what is right and proper in the political sphéfe Deprived of citizens' support, public
institutions are disregarded, and eventually regglac

In so far as judicial institutions are concernetlizens' support is particularly important.
When citizens lack confidence in the judiciary,ttage reluctant (i) to bring disputes before
courts for resolutioff;and (i) to comply with courts judgmeritsin turn, the risk exists that
citizens resort to antidemocratic means to resahar conflicts (war, corruption, etc.).
Moreover, the economic costs aféficient justice (or "no justice"{° in themselves justify
improving the citizens' confidence in the judicsgistem: Fairness and economics demands
that the cost of injury be borne by the responsjiaely. Anything less is a market distortion
or proteﬁionism that also perpetuates the harndahduct and multiplies the resulting
injuries’.

”D. EASTON,A Systems Analysis of Political Lifdew York, John Wiley & Sons, Inc, 1965, p. 278ealso
T. TYLER, “Psychological Perspectives on Legitimayd Legitimation” Annual Review of Psycholagyol.
57, 2006, p. 375:Legitimacy is a psychological property of an aufhgrinstitution, or social arrangement that
leads those connected to it to believe that itpprapriate, proper, and just. Because of legitimaogople feel
that they ought to defer to decisions and ruleBpfiong them voluntarily out of obligation rathehan out of
fear of punishment or anticipation of rewatd

8 J. ROBERTS and Loretta J. STALANBublic Opinion, Crime, and Criminal Justic8oulder, Westview
Press., 1997, p. 99.

® W. MURPHY and J. TANENHAUS, "Public Opinion andettnited States Supreme Court: A Preliminary
Mapping of Some Prerequisites for Court Legitimataf Regime Changes.l.aw and Society Review (2),
1968, p. 357; T. TYLERWhy People Obey the LaNew Haven: Yale University Press, 1990.

10To our best knowledge, we are left on this issith gualitative economics only. Quantitative ecomcsrhave
not addressed this issue so fale know civil justice has a cost; more troubling, kmow there is a cost to the
lack of access to civil justice — but we do notvkmdhat these costs atéThe Canadian Forum on Civil Justice,
The Cost Of Justic&Veighing the Costs of Fair & Effective ResolutiorLegal Problems2012, p. 2 (available
at: http://www.cfcj-fcjc.org/sites/default/files/doc®22/CURA background_doc.pdf

1 P, CARTER, ‘The Cost of No Justice”,OnlineOpinion 15 July 1999, (available at:
http://www.onlineopinion.com.au/view.asp?articlegR0
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Many factors influence citizens' confidence in ¢surStudies on the United States Supreme
Court ("SCOTUS") show that factors intrinsic to fhéiciary itself, such as the judges’ race,
party affiliation or ideology affect confidence the judiciary'? Even more remarkably, S.
BENESH finds that three extrinsic factors affedizeins’ confidence towards courtghé
experience a person has had with them, attitudperaon has regarding the fairness of the
procedures employed by them, and the institutidealgns of thei®. Using empirical data,
he confirms that procedural fairnédsand institutional desighs matter and are positively
correlated with citizens' confidence in the judigiéin addition to knowleddé€ and (certain
types of) prior experience) with the courts' systém

Given that impatrtiality is at the same time a syonptof procedural unfairness and the
consequence of institutional design choices, thhesearches clearly warrant action against
conflicts of interests, to keep trust of citizengpublic institutions.

In addition to those general studies, J. GIBSON@nG@ALDEIRA recently provided for the
first time empirical evidence of individual-levettitudinal change towards the judiciary in
case of revelations of possible conflicts of insérend requests for recusal by the patfies.
This prolific study makes three general findingattleserve particular attentiofirst, quite
surprisingly, recusal measures do not eliminateetitée harm caused to the legitimacy of a
judge in a situation of conflict of interest. Realimeasures reinstate legitimacy, but do not
restore it to the level that existed prior to tlftict of interest!® Secondthe refusal of a
judge to recuse undermines the perceived legitinsfidlge entire bench, and this even if this
judge has no dispositive influence on the casecowé® Thirdly, one third of the citizens
seem insensitive to the most radical hypothesisooflict of interest! and do not perceive
them as a threat to the court's impartiality, fagm and legitimacs. GIBSON and

12 K. DOLBEARE and P. HAMMOND, "The Political PartyaBis of Attitudes Toward the Supreme Court",
Public Opinion Quarterly 32 (1), p. 16; J. KESSEL, "Public Perceptionstlef Supreme Court."Midwest
Journal of Political Sciengel0 (2), 1966, p. 167.

135, BENESH, “Understanding Public Confidence in Aicegn Courts”,The Journal of PoliticsVol. 68, No. 3,
2006, p. 698.

V. BAIRD, "Building Institutional Legitimacy: Th&ole of Procedural JusticePplitical Research Quarterly
54 (2), 2000, p. 33; T. TYLER, J. CASPER and B. HEER, "Maintaining Allegiance Toward Political
Authorities: The Role of Prior Attitudes and theelsf Fair ProceduresAmerican Journal of Political Science
33 (3), 1989, p. 629.

15 Regarding institutional designs, Mrs. S. BENESktsdy focuses on the impact of independence of tSour
versus political with regards to confidence ofzgtis. P. WEBSTER, "Selection and Retention of Jsidtge
There One "Best" Method?FJorida State University Law Revie&3 (1), 1995, p. 1.

16 G. CASEY, "The Supreme Court and Myth: An Empiribavestigation, "Law and Society Review, 8 (3),
1974, p. 85; J. GIBSON, G. CALDEIRA and V. BAIRDONK the Legitimacy of National High Courts",
American Political Science Revig@2, 1998, p. 343.

7S, BENESH and S. HOWELL, "Confidence in the Caurs Comparison of Users and Non-users",
Behavioral Sciences and the Lai®, 2001, p. 199; J. WENZEL, S. BOWLER and D. LONE, "The Sources
of Public Confidence in State Courts: Experiencd hrstitutions”,American Politics Researci81 (2), 2003,
p. 191.

8 J, GIBSON and G. CALDEIRA, “Campaign Support, dmté of Interest, and Judicial Impartiality: Can
Recusals Rescue the Legitimacy of Court3Pie Journal of PoliticsVol. 74, No. 1, 2012, p. 18.

9 lbidem p. 27.

20 |bidem,p. 27.

2! Ibidem,p. 24. The worst case scenario envisaged by tlily sithoes to th€apertoncase and depicts a judge
who (i) was offered financial support for his elent(ii) accepted it (iii) thanks to what he worethlection, (iv)
later on refused to withdraw when his benefactought a case before his court and (v) broke adte-in favor

of the latter.

22 |bidem p. 32.
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CALDEIRA explain this odd finding through framindfects ie the result of past positive
experience$’ In the citizens' view, the judiciary would consté a ‘teservoir of goodwill.

What those findings tell us is twofold. Number poenflicts of interests have viral effects
within public institutions, for they throw a whiéff distrust at the entire organisation. In turn,
this means that anti-conflict of interests polic&sould be applied at all stages, and no
restricted to the apex of public administrationg $enior managemerf) Number two, anti-
conflict of interests policies should not be onfyaocorrective nature (eg, recusal), but also
have a preventive dimension. This is because tbewitl people show towards the judiciary
is not static, and may diminish in the long terrmidst repeated examples of conflicts of
interest. Measures must thus be adopted to preweefiicts of interesta priori.?®

. Literature review (2): economic theory

In economic theory, the issue of conflicts of ies arises in principal agent relationships,
where asymmetries of information between the ppalcand the agent entitle the later to act
against the public interest mission delegated leyphncipal, in pursuit of his own private
interest.

Conflicts of interests are thus a form a@ipportunismi. There are several variants to agent’s
opportunism. The agent can seek to increase hitpiwy making additional gains (by
securing a revolving door placement, by receivingds, etc.). He can also seek to increase
non-monetary profits: recognition with the pubhotoriety, etc.

In economic sciences, Public Choice theory hasaghiyls best explained conflicts of interests

(Bucchanan, ); (Tullock, ). The risk of catfl of interests stems primarily from the
fact that bureaucracies cannot increase the intbayepay to agents.

V. Context

Most conflicts of interests that have made the heaslin the EU are external to the world of
competition law?® Should this be taken as evidence that the isso®dt in EU competition

23 “Citizens judge the performance of institutions adiow to their expectations, and the satisfactioh o
expectations over time gives rise to a more geniastitutional loyalty (...) “we can easily imagine a feedback
loop through which attitudes would be shaped owee tby accumulated experientes

24 These unique findings disqualify existing enforesmpolicies. There are OECD recommendations aguprd
to which ethics enforcement authorities should $ocn ‘policy-makers and public office holders workingthie
most senior positiofisOECD study demonstrates that surveyed coun&iiesmainly directing their respective
conflict-of-interests policy towards high-rankindficials. For example, in the United Kingdom, Mitéss are
advised to provide their Permanent Secretary wifallalist in writing of all interests (includinghbse of a
spouse or partner, of children, etc.) which mighthmought to give rise to a conflict. See OECD @liites. See
also First Report on Allegations regarding Fraudsrivanagement and Nepotism in the European Commissio
(15 March 1999), “The higher the office, the moen@nding those standards are in requiring the holie
conduct themselves properly in appearance and ehav

25 See our proposals for refoinfra under section Ill. C.

26 See the fall of the Santer Commission in 199%fuihg revelations in the press about acts of fdigmniin the
hiring of advisers constitutes the most visible aneimorable case of conflicts of interest to dateGBEY,
“Tackling fraud and mismanagement in the EuropeamohlJ, *** Voir aussi D. GEORGAKAKIS, «La
démission de la Commission européenne : scandaieustant institutionnel (octobre 1998 — mars 1999)
Cultures & Conflits, 38-39 (2000).Yet, recent scalsdillustrate that conflicts of interests issues aot past

5
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policy? In this section, we answer this questiorthie negative. First, several high profile
conflicts of interests cases have garnered corademedia exposure in the past years (A).
Second, beyond those high profile cases, we recauate of 5 revolving doors practices
which have not made the headlines, but which inview, are worth discussion (B).

A. High Profile Conflicts of Interests Cases

In EU competition policy, suspicions of conflictEinterests have punctually made the news.
To date, most public attention has been channed@drtds cases involving high level
officials. The appointment of Neelie KROES as Cotitjpen Commissioner in 2004 gave rise
to criticisms from the European Parliament. In pevious career, Mrs. Kroes served on the
board of several large corporations (including MoBlds' Netherlands, Nedlloyd, etc.).
Following a rather intensive review of Ms. Kroesnoections with the private sector, her
appointment was made conditional on a pledge fpatede and delegate decisions to another
Commissioner in cases where there could be susgiab conflicts of interest. In practice,
Ms. Kroes had to step out of several importants&se

More recently, Commissioner Almunia has been inee of the storm, with the opening of
an investigation by EU Ombudsman Emily O'Reilly.eT®mbudsman is concerned about
"apparent conflicts of interest in the handling of StatedAcases by the Competition
Commissioner. This case follows a complaint of $gfaootball clubs against the Spanish
government. A number of their competitors have abdyireceived exceptional tax cuts. The
complaint has rested dormant for four years. No @@sion decision has yet been adopted
on whether to initiate or abandon proceedings, sttlsiich decisions must normally be made
within 12 months. Commissioner Almunia is a welbkm Bilbao fan and was previously the

history. Echoing to this, the receBilligate — named after the forced resignation of EU Comimigs for
Health and Consumer Affairs John DALLI followingta@bacco industry cash-for-influence scandal — rein
that careful examination of official profiles isnaajor issue for the EU institutions as a whole. IEdss release,
“Press statement on behalf of the European Commmssilé October 2012, MEMO/12/788 (available at:
http://europa.eu/rapid/press-release MEMO-12-783ite)y Le Monde,“Le Parlement européen renonce a
enquéter sur le "Dalligate™, 12 April 2013 (avdila at: http://www.lemonde.fr/europe/article/2013/04/12/le-
parlement-europeen-renonce-a-enqueter-sur-le-d@li®159114 3214.htjnl Along the same line, a fresh
report from the European Court of Auditors on tlamdiing of conflict of interests by EU agencies ugtly
concludes that the selected agencies do not addgumadnage conflict of interest situations — nogalelgarding
revolving doors issued.he findings are all the more alarming considetimaf the agencies under review apply
the same rules than those of application for Corsimsstaff. European Court of Auditors. “Managemeht
conflict of interest in selected EU Agencies”, SpedReport No 15/2012, p. 35, para 88 (available at
http://www.eca.europa.eu/Lists/ECADocuments/SR12SR32 15 EN.PDF

27 Consequently, the start of Commissioner Kroes’ daé® was characterized by repeated deports from
conflicted cases. A few days into her new mandatecanpetition commissioner, Neelie Kroes had tgdrer
first competition cases due to potential confliztsnterest. The first case on which Kroes did mid¢ was a bid
by P&O Nedlloyd NV and Europe Container Terminalgake control of a terminal in the port of Rot@mg as
Kroes had served a number of years on the boaRRGf Nedlloyd. Intervention on an alleged bitumentea
and a competition case investigating mobile pha@ming charges were also matter of contentiturActiy,
“Kroes delegates competition cases”, 25 Novemb@dZ@vailable athttp://www.euractiv.com/future-eu/kroes-
delegates-competition-case-news-212803
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Minister who signed off on the tax exemption bilhe EU Ombudsman has stepped in to
require a timely resolution of the matfér.

But conflicts of interests cases also involve lowaarking officials. In 2012, several NGOs
have lodged a complaint with the Ombudsman. Thgyethat the Commission has failed to
adequately implement the ‘revolving door rulesfegh in the Statut. The issue is thus not so
much about the existence of rules, but about tpectical enforcement. Interestingly, the
complaint specifically concerns three former o#isifrom DG Comp now working in public
affairs consultancies (or "lobbies"). The first wed at DG Competition for six years, dealing
with mergers and then became Associate DirectoiCimmpetition at a well-known public
affairs agency. The second worked as an assistes® kandler (temporary agent) at DG
Competition for 6 years before she became a seoiwgultant at the same lobby. In so far as
those two cases are concerned, the complaint |antleat both had applied for authorization
of their new position retrospectively, in respois@n access to document request introduced
by the NGO Corporate Europe Observatory and a gulese letter addressed by DG-HR.
Following this, those two individuals were requestie avoid ‘avoid any situation of conflicts
of interest in their new functidrand a list of potentially sensitive cases waslgsthed. The
complaint argues that the imposition of a coolifig-period would have been more
appropriate in this cagé.

The third case for criticisms is the screeningedn}Philippe Monod de Froideville when he
left his position as personal advisor and membéEahpetition Commissioner Neelie Kroes’
cabinet. Whilst at DG Competition he advised ongees and acquisitions in the financial
services and health-related markets. His portfofisesponsibilities included technology &
development, environment, energy, communicatiors tazde. In 2009, he was appointed
Associate director with the consultancy organizatiaterel to provide support to clients”
the often overlapping legal, economic and polititald of anti-trust, state aid, mergers and
general competition policy for clients across maegtors. Interel's Managing Director of
the Brussels office promoted Jean-Philippe Monod-dedeville’s “strong network within
the EU institutions and personal insight into tleenfial and informal European decision
making processas a tremendous asset to Interel’s clients. Tdmpdaint to the Ombudsman
underlines that Commission’s inquiries were tooitiah and that no external information was
gathered on the precise content of the future iiesvof the advisor — neither from the
Transparency Register nor from Interel directlye domplaint deplores that the Commission

28 EU Ombudsman Press release, “Ombudsman commenaeniSsion for opening an investigation into
funding of Spanish football clubs”, 18 December 20Rress release no. 23/2013, 18 December 201 Bafzea
at: http://www.ombudsman.europa.eu/en/press/releass/@mw/52901/html.bookmgrk

29 Complaint from the Corporate Europe Observatonge@peace EU Unit, LobbyControl and Spinwatch ¢ th
EU Ombudsman, 16 October 2012, pp. 29 and 41 eolail at:
http://corporateeurope.org/sites/default/files/jrdtlons/ombudsmancomplaint_commission_revolvingsgal

f ). Moreover, no additional inquiry was allegedlpaade by the Commission despite the fact that tis¢ flarmer
official had previously worked on a case involviigmitomo Chemicals that was then listed on Avisdriess'
Transparency Register entry as a client. The cdmtptmnsiders that the Commission should have lmeere
systematic in its approach and at least should laaied if this official or someone in his team wazking
directly for Sumitomo. Likewise, the Complaint retg that extremely brief depictions of the actastiof the
departees were not followed with demand for cleatfion by the Commission. Furthermore, the complain
emphasizes that the departees’ work at Avisa Rartmas unregulated and unscrutinised during molngfisre
Corporate Europe Observatory and DG-HR steppeddrtlzat conflicts of interest could have arisenmtythis
time. Yet, no sanctions were implemented for tm&abh in the rules; That said, the Commission asledged
failing to send specific reminders of their obligas when the agents had left.
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was not more probing and holds that, consideriegstmiority of the advisor and his previous
influential role, probing should have led to restdns and/or a cooling-off perigti

In total, the complaint highlights that there hdnen at least 343 cases in four years in which
the Commission has examined possible conflictsntérest. But in only one case was an
outgoing Commission employee prohibited from takangob in the private sector, while
conditions were imposed in four ca¥ed his rather low track record is seen as a failye
the Commission to effectively enforce regulationconflicts of interest.

In total, the complaint highlights that there hdnen at least 343 cases in four years in which
the Commission has examined possible conflictsntérest. But in only one case was an
outgoing Commission employee prohibited from takangob in the private sector, while
conditions were imposed in four caBed his rather low track record is seen as a failye
the Commission to effectively enforce regulationconflicts of interest.

Whatever the steadiness of the enforcement poliche Commission, our own researches
tend to confirm that revolving door practices aoenmon in the European competition law
cenacle. A review of the community news of a welblwn antitrust gazette indicates that
14% of the professional moves that have been pmbticinvolve public-private transfefs
This rather important number may be explained eileeause revolving door practicase
widespread, or because revolving doors practices arsource of amazement for the
community itself. In both cases, this would justihat more attention is brought to the law
governing conflicts of interests.

B. A tale of 5 revolving doors practices, and 1ftonhof interest

As explained by Wils, thefindamental difficultyof adducing empirical evidence to assess a
given issue of EU competition law should by no nseaepresent an obstacle to passing
judgment on the basis of "reasonable argument'praméd by publicly available
information3* In this section, we thus draw inspiration from ¥Vimethodology, by
recounting the tale of 6 persons, which represiguatsons which can realistically arise, and
which any public policy with regard to ethical rsileand conflicts of interests programmes
should take into account:

* Mr. A has made a full career with the EU Commisssamce 1979. In 2001, he is
appointed Director General of the Legal Servicehef Commission, a service under
the authority of the President of the Commissiatrested with the provision of legal
advice to the Commission and its representationrbethe Court. The Legal service

30 |bidem p. 38.

3! |bidem p. 12.

32 |bidem p. 12.

33 We review three years of community news publisbedGlobal Competition Revigwirom January 2011 to
December 2013. 32 news out of the 227 news dealitty transfers of EU Competition law specialistg ar
public-to-private or private-to-public transferstdrestingly, news report much more public-to-pevaiansfers
(28) than private-to-public moves (4), what coutddxplained by the perception that returns to peiyaactice
after a time in public service is more transgresshan the other way around (and, in turn, is nsoseeptible of
being published). Transfers of economists are higbly represented. We identify 15 transfers ofrexuists
and 17 transfers of lawyers. Only 8 news deal &ithinstitutions-private practice transfers while thther 24
news deal with national transfers and involve efuture NCAs agents.

34 http://ssrn.com/author=456087
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has a right of veto over all formal decisions ¢ U Commission, including those of
DG COMP. In 2008, Mr. A joins the law firm 1 asrpeer to work onanti-trust,
competition, trade, litigation and dispute resantiissues. In 2009, Mr. A is
appointed a member of the Commission ad hoc etharalmittee to rule on revolving
doors practices of former Commissioners.

* Mr. B has started his careerthe Germany's Federal Cartel Office in 1975, armah th
moved to the European Commission in 1981, wherevtwked as coordinator for
distribution and franchising cases and assistatiteadirector General. Between 1995
and 2004, Mr. B has been the Director of the defierger Task Force, a division of
DG COMP tasked with the review of all proposed E&rger transactions. With this
function, he scrutinized manyerger transactions. In 2006, he joined the USfiaw
1, where he advised primarily on mergers. He joine2D12 another US law firm.

* Following the completion of his studies in presiigs universities and a PhD, Mr. C
has been a legal secretary at the Court of Justittee EU for a number of years. He
moved to the EU Commission in 1994, to work forlLieggal Service. In this capacity,
Mr. C defended the Commission in approximately 888es before the EU courts, ie
the General Court and the Court of Justice. Mainthose cases involved appeals
from DG COMP decisions by firms guilty of compaeiiti infringement. In brief, Mr.
C has for some time been DG COMP's internal lawyar2010, Mr. W took a new
position with the Commission, as Hearing Officdrhe Hearing Officers' main roles
are to organize and conduct the oral hearing ahdsaan independent arbiter where a
dispute on the effective exercise of procedurahtagbetween parties and DG
Competition arises in antitrust and merger proaegsdi

* Mr. D, a lawyer by training, joined the EU Commasiin 1996 and started working
on competition cases in 2000, as a member of tlgalL8ervice. In 2006, he was
appointed Head of UnitAntitrust: IT, Internet and Consumer Electronicén this
capacity he was instrumental in the biggest higbfiler cases of the decade&
Microsoft | andIl, Qualcomm Google Samsungor the Apple E-Bookssettlement.
Mr. D left this unit in June 2012 to become Headlfit Mergers: Energy and
Environment, but left quickly thereafter to joinethiCompany Apple, asSénior
Director, Competition Law & Policy, Government &dRaatory Affairs, EMEIA In
addition, Mr. D. is married to a partner with a Bsals based EU law firm who
advises on competition cases.

o After his degree in law, Mr. E. joined in 1975 th&) Commission first for the DG
Agri, and then as a member of its legal servicd a801. He later joined the Court as
a legal secretary, and moved back to the Commisa®ran adviser to several
Commissioners, as a Director and finally, as thee@or of the Justice, Freedom and
Security, Private Law and Criminal Law’ Team at tlegal Service of the European
Commission. In 2012, he was appointed judge atgdreeral court. Mr. E has no
experience from the private sector and never wodkedompetition cases.

* Mr. F is a well-known partner in the Brussels défiaf a non-US law firm. His main
area of expertise is State aid law. Mr. F. is negrto Ms. F, who is adviser within the
cabinet of the President of the Commission. By wvediyreminder, the later has
oversight over the Commission's Legal Service. hiiher fields of competence, Ms.
F. is in charge oflegal issues and infringemehtand of the European Group of
Ethics'.

The above tales — there are many more — illustretevery many facets of revolving doors
practices. Importantly, its purpose is not to dsscthe way the Commission dealt with such
conflicts of interests which has been, at leasbime cases, a bone of contentions with several
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NGOs. Also, to build those anonymized stories haee relied on information that is strictly
available in the public domain, on websites (GCRingn M-Lex, etc.), social networks
(Linkedin, Facebooks, etc.), etc.

They concern private to public and public to prevaéctors.

[l. Analytical framework

The present section builds a simple analytical &éawrk for the discussion of conflicts of

interests in EU competition law. It starts with sodefinitions (A). It then describes the main
possible sources of conflicts of interest in EU petition law (B). Third, it gives an overview

of possible remedies used to avert, correct andsputmem (C). Finally, it discusses the
empirical findings of economic and political scies®n the topic (D).

A. Definition of conflicts of interests

The notion of tonflict of interest is a broad concept, which is encountered in hé t
ramifications of the public sector: government, lidexent, administrative agencies, courts,
etc. In addition, conflicts of interests have bestadied by scholars of all branches: law,
sociology®® economic¥ and political scienc¥.

To aid understanding, the OECD has attempted tthraacommon definition of the concept
of conflicts of interests, following a review of\eal legal systems:

“A conflict of interest involves a conflict betwettye public duty and the private
interest of a public official, in which the offi€® private-capacity interest could
improperly influence the performance of their aficluties and responsibilities.

And Black Law’s Dictionnary, defines conflicts afterests as

“a real or seeming incompatibility between a persaqurivate interests and his or her
public or fiduciary duties3®

Those definitions share in common the idea thatipwecisions should be segregated from
the “influencé of private interest considerations. Moreovegyhboth resort to the broad and
open-ended notion ofpfivate’ interests, understandably to cover a wide arrhinterests,

including personal, commercial, familial, politicatleological, etc. interests. Finally, and
even more importantly, pursuant to those defingjotme concept of conflict of interest is
“objectivé. A situation of conflict of interest exists asam as an objective potentiality of
private influence exists, regardless of whethaactiually comes intoéffect. Conflicts of

35 REF***

36 Most of economists which have been studying thefliots of interests have envisioned the problemati
through the principal/agent lense. REF***

37 See Kenney ?

38 The Council of Europe’s definition plays a compmdearole. The Recommandation n° R (2000)10 of the
Committee of Ministers to Member States on Codeasfducts for public officials« Un conflit d'intéréts nait
d'une situation dans laquelle un agent public aintérét personnel de nature a influer ou paraitnéluer sur
I'exercice impartial et objectif de ses fonctiorffictelles. L'intérét personnel de l'agent publingéobe tout
avantage pour lui-méme ou elle-méme ou en favewadamille, de parents, d'amis ou de personnesh@s,
ou de personnes ou organisations avec lesquelles élle a ou a eu des relations d'affaires ou tjples. I
englobe également toute obligation financiére atleid laquelle I'agent public est assujetti.

3% See Black Law’s Dictionnary, Garner, 1999, p. 295
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interest are thus a situation and not a contfuThey may be (i) actual or potential, (ii)
existent or apparent. The definition of conflidt iaterest has an objective concept is
understandable. As R. Mc KOSKI puts iggpearance and perception often triumph over
substance and reality*! The mere existence of such an interest may gigse to an
appearance of conflict and undermine public comitgein the civil service (e.g. through
negative media coverage), despite the high masalstrd of the decision-makér.

Yet, along withpublic to privateor private to publictransfers,public-public movements
should also be screened to avoid all risk of cotsflof interest. For instance, media recently
interrogated the move of former Director-GeneralCaimpetition Philipp Lowe to the new
British Competition and Markets Authority (CMA) Bah Classical revolving-door
suspicions were raised as Lowe already was in éeiguontacts with various British
competition authorities when still responsible $anctions on member states for violation of
EU competition laws in his earlier position. Ydtistdid not alarmed the Commission, not the
fact the fact that Lowe began working for the Bhtiagency (i) before leaving his current
position and (ii) without complying with the two-mih period of notice required for approval
of additional work. News report that Lowe receiadadditional fee of €4,500 for his work
for the British agency through the end of the yieaaddition to the monthly base salary of
€19,000 he earns as Director-Gerférahence putting him in a situation where his loyalt
could have been challenged by both public bodiesase of a policy disagreement would
have arisen between the Commission and the UK &tytho

Along the same linepublic-public conflicts of interest may appear where intra-EU
institutions movements take place and risk undengirthe internal system of checks and
balances. For instance, the move of Guido Berdrdia the Commission’s legal service to

the bench of the General Court of the European tdfimay raise suspicions regarding the
neutrality of the judiciary for cases the new juddready worked on. Regarding the dual role
of the Commission — prosecutor and judge — suctstea could be analyzed both as a loss of
impartiality of the bench or as loss of the douldgree of jurisdictions.

Hence, conflicts of interest may arise not only wehine private interest of an agent conflicts
with his public duties but under any circumstanaé®re the role and missions of a public
body are or could be impaired by the personal histbits agents

B. Sources of conflicts of interests

The literature generally distinguishes three typiesonflicts of interests: criminal (corruption
or bribery), institutional (independence of the ausiration vis a vis politics), and personal

40 Voir B. GIORGIO MATTARELLA, « Le régime juridiquelu conflit d'intéréts éléments comparés », ***

41 See R. Mc KOSKI, “Judicial Disciplinand The Appearance Of Impropriety: What The PuBléees Is What
The Judge Gets”, ***; After losing the first-ever televised presidentddbate because of his less-than-
photogenic appearance (especially compared to ity coffered, tanned John Kennedy), RichardoNix
candidly admitted that in preparing for the debate should have spent more time on appearancesessdoh
substancé The author also quotes President Abraham Lincakrcording to whom the one who wishes
maintaining credibility in his political liferhust not only be chaste but above suspicion

42 See DG COMP Code of Ethics.

43 C. SCHULT and C. PAULY, “Conflicts of Interest: @sels' Revolving Door for Top EU Officials3piegel

9 October 2013 (available alittp://www.spiegel.de/international/europe/europeammission-officials-and-
potential-conflict-of-interests-a-926792.hyml

44 Press Release of the General Court of the Eurdgaam, “Taking of the oath by a new judge at thenéral
Court of the European Union”, 12 Luxembourg, 17t8efber 2012, Press Release No 117/ (available at:
http://curia.europa.eu/jcms/upload/docs/applicadfidfi2012-09/cp120117en.pdf
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conflicts. The later concern situations where thevate’ interest of an agency — understood
as an administrative body — overrides the publiergst?® take a situation in which a public
organization is both regulator and service proyfdeor one in which an administrative
agency is funded by the financial penalties it isgs}’ or the abundantly discussed conflict
faced by antitrust agencies who must investigatgideé and punish cases (so-called
"prosecutorial bias").

In our study, we focus on this last type of confliof interests, but from a specific angle.
Rather than focusing on conflicts of interests afjehcy level, we discuss conflicts of
interests at thedgent level, ie officials, be they judges, Commissianetivil servants, law
clerks, etc. Moreover, in line with the above dilom we make a broad interpretation of the
concept of conflict of interests, that covers l# possible facets of personal and professional
ties.

At a higher degree of granularity, the literaturags illustrations of five types of situations
which raise potential conflicts-of-interest. A figgroblematic situation is the combination of
overlapping professional activities. Civil serva&ntay be conflicted because they exercise an
ancillary activity (not just materially, but intetitually). Of course, all ancillary activities are
not a source of conflict; for instance, academitcfions have less conflicting potential than
business activities-. In contrast, activities cles¢he agency’s or court’s functions are more
problematic, for they affect public confidence ihet administration or the agent's
performance. Such situations are primarily targabgdincompatibility rules. Alternative
measures may also be set to prevent conflictstefasts (obligation of disclosure, ban from
taking decisions, recusal, limitation of freedomrteest, etc.).

A second source of conflicts argifts’, in any form whatsoever. As a matter of principle
public officials are not allowed to accept any kiofl gifts, presents, or other disguised
remuneration. Yet, most legal systems set valwestioids. According to such a rule, any gift
whose value exceeds the threshold must be declinetiere “gifts” cover money, goods,
lunches, invitations to sports or artistic evehtsspitality, travels, etc.

A third source of conflicts of interests arege¥’, be they professional or personal, between
civil servants and third parties. In so far asf@ssional ties are concerned, those include for
instance commercial ties (a civil servant holdimgres in a regulated entity). In so far as
personal ties are concern, those include famik; tigarriage, friendship bonds, etc.

Nepotism — Nomination on the merits instead of noration of political affiliation or
personal relationships.

Nepotism refers to favoritism shown towards rekgivor friends for appointment to public
functions, disregarding the respective merits ef¢cbmpeting applicants.

Insider dealing

Insider dealing issues refer to private-capacitijoas which could generate an improper
advantage from “inside information” obtained in twurse of official duties.

45 Réf article on insitutional conflicts

46 The case of judges who are asked to rule on lemadsions regarding the age of judge’s pensioanisther
example of institutional conflict of interests sitions.

47 US police is also sometimes entitled to keep theepf the selling of the goods it seized VoirGORGIO
MATTARELLA, « Le régime juridique du conflit d'intéts éléments comparés », ***
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Revolving doors

A last source of conflicts are “revolving doors’aptices. Those practices refer to horizontal
movements of personnel between public and priveteoss. In recent year, this phenomenon
has escalated. In competition proceedingsydlving doors from DG COMP to law firms
are now quite common. Those practices concern giysenior DG COMP officials moving
to law firms at Partner or Counsel level. They atso very frequent in competition
economics. The staff of Chief Economist Team ofeaves DG COMP after a few years, to
join economic consultancy firms. Revolving doors good to stimulate the development of
skills and competencies. However, they also ralse risk of post-public employment
conflict-of-interests situations. When civil sert@ieave public office — either permanently or
temporarily — to work in the private sector, comsepf inappropriate conduct (such as the
misuse of “insider information”) can endanger trusthe public service. The knowledge of
commercially sensitive information, for example,nc@rovide unfair advantage over
competitors. Conflict of interests can also occefoke civil servants leave public office. For
instance, a serving official can give complaceertatiment to a firm with a view to secure
employment with that firm after leaving the agefy.

In the other sense, “reverse revolving doors” amvements from the private to the public
sector. Public organisations face a growing chgleto attract the fest and brightest
workforce?® Competition agencies thus increasingly recruitdficials from the private
sector, and in particular from law firms. Thoseemse revolving doors movements generally
concern junior lawyers, whose compensation levelgshe administration remain slightly
comparable but with expectations and pressure wme: Those revolving door practices
look less problematic from the outset, though they create a pro-business bias in policy
enforcement.

C. Remedies for conflicts of interests

Two types of remedial measures can be used to ctedlicts of interests: ex ante remedies
that aim at preventing conflicts of interests (And ex post remedies that aim at solving
existing conflict (2.). Both types of remedies apfd actual or potential conflicts of interests.
Importantly, none of those remedies can deliveheut an appropriate amount of publicity

(3).
1. Ex-anteremedies

There are two main types of ex ante remedies: aliscé obligation s (1.1.) and
incompatibilities (1.2.)

1.1. Disclosure obligations

In economic theory, disclosure obligations seekethuce asymmetry of information between
principal and agent. In a standard disclosureesysan fnitial disclosuré is requested at the

48 This offence is often described as “going soft” marticular clients in the performance of one’siaif

responsibilities. See OEDC Guidelines; Politicablgsts claim that an unhealthy relationship canettgy
between the private sector and government, basdkeogranting of reciprocated privileges to theridetnt of
the nation and can lead to regulatory capture.CBe€D_Post public employment

49 Even in countries that traditionally have relatjvelosed career-based systems, e.g. Belgium, Erancl
Ireland, the recruitment of large parts of sen@el positions has been opened up to applicants fhe private
sector.
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entry into function and/or when taking up a newipas. Subsequently, disclosure should
occur as soon as there is a change in the situ@tiorservice disclosurg. The disclosure
declaration shall be updated regularly (every yé&ar,instance). Financial disclosure is of
primary importance: shares held in profit makingasrisations, alternative income sources,
private investments, etc. But disclosure shouldgiimciple bear upon all the sources of
conflicts of interests: gifts, ties of a professbor private nature, participation to a political
party, etc. Upon disclosure, the hierarchy shadgdermine whether a risk of actual or
potential conflict of interest is materi.

In some legal orders, disclosure requirements ecerapanied by a "whistle-blowing” duty.
Civil servants must report to the hierarchy sugmisiof serious failures to disclose from their
colleagues. Disclosure obligations coupled with listle-blowing duty are usually very
effective in the detection of conflicts of intere3t

1.2. Incompatibilities

A system of incompatibilities forces a natural per$o choose between a position in public
service and another position that presents a riskonflict of interests. For instance, one
cannot be a lawyer and a judge at the same time.a system of incompatibility, the
conflicted civil servant can be forced to resigmnirthe other position; sell its participations in
the conflicting line of busines¥;assign them to a "blind trus® etc.).

Incompatibilities can also extend before and dftae in public office.For example, the World
Bank sets limitations on the type of work a forre&ff member can perform upon leaving or retiring.

2. Ex-postremedies

Ex-post remedies apply to existing conflicts oemtst. They may be sorted in two categories:
neutralization purports to clear an existing canfof interest (2.1.); sanctions seek to punish
existing and deter future conflict of interest2(2.

2.1. Neutralization

Neutralization measures are cease-and-desist remédiey take many forms: (i) exfiltration
of the conflicted civil servant from the conflictedatter; (ii) restriction of access to non-
public information; and/or (iii) re-arrangement tife conflicted civil servant's functions.
Neutralization can occur following a complaint frothird parties, whistle blowing by
colleagues, etc. It can also occur at the initeatof the conflicted civil servant. A civil
servant may disqualify himself from interveningancase in which he or she may have an
interest* (“obligation de dépof},>® professional or personal, pasg( a previous client) or
future g, a prospective employer). Along the same lineiciafis must recuse themselves
from involvement in matters related to a prospecémployer.

50 From the standpoint of officials, disclosure ip@sitive sum game: it does not imply forfeiture psivacy
since internal disclosure suffices for efficiensults; once disclosed and authorized, no furthiicism may be
directed at the case handler who benefits fronfexlsarbor for his situation.

51

52 The members of the French energy commission dnjeatito such a prohibition.

53 In this later case, investing and disinvestingislens are taken by a third-party ignoring the diecis of the
authority.

54 See OECD Guidelines.

55 Legislation must put emphasis on personal accbilityaof every civil servant.
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With respect to revolving doors practicesp6ling-off periods can be imposé8:former
civil servants can be contractually requested tepkaway from matters dealt with by their
former employer for a certain period of tirffe.

2.2. Sanctions

Breach of disclosure obligations or of other ethicdes may lead to the imposition of
disciplinary sanctions: warning, reprimand, finesjuction in compensation, reassignment of
duties, delay in career, termination of employmémgs of retirement benefits, eftOther
types of sanctions (criminal, for instance) mayoal®e applicable. Like in other areas,
sanctions imposed on individuals must be clear,p@ronate, timely, and non-
discriminatory. Due process should also be obsetved

[l. Antitrust laws and Conflicts of Interests

The present section compares existing EU law oflictmof interest with the main features
of the law on ethics and impartiality in other gdictions. We use comparisons as a
benchmark to assess the rigor of EU law on theanattd suggest possible path for reform.

We proceed as follows. First, we offer a descriptod the current state of EU law on conflict

of interest at both Commission and CJ levels (Acddd, we turn to a review of the main

rules on impartiality in four jurisdictions seledtéor their prominent role in the enforcement

of antitrust laws (B). Finally, drawing inferencem these comparisons we come back to
EU law and suggest several ethics improvementsarmandling of antitrust cases (C).

A. State of EU law on conflicts of interests

Multiple instruments govern conflicts of interesis the EU level. Many of them being
unknown, we provide a brief review of these in thiébowing paragraphs. We distinguish the
rules applicable before DG Competition (1.) frora thles applicable before the EU Court of
Justice (2.).

1. Rules on Conflicts of interests before the Comisand DG Competition

Some fundamental principles of impartiality areteimed in primary law. Article 245 of the
Treaty on the functioning of the European Unionuregs Commissioners to maintain their
independence from any national government and dboely and specifically limit their
outside activities, requirements. Since then, thseiples have been detailed irCade of
Conduct of CommissionéPghat obliges Commissioners to make a public datitar on their

56 For example, within two years of separation frdwa ¥World Bank, a staff member is not allowed tdfquen
services for any entity related to an activity ihigh the World Bank has an interest

57 For instance, Board officials of the World Banle aequested to recuse themselves from involvement i
matters related to a prospective employer; withipedod of one year after leaving the Board, forrmeard
officials should recuse themselves from matterasteel to World Bank dealings with their future enygis. Réf

8 See OECD Guidelines

59 See Rapport Commission de réflexion pour la préeandes conflits d'intéréts, « Pour une nouvelle
déontologie de la vie publique »., 26 janvier 2011.

60 Commissioners may not have any outside engageimamy professional activity, whether paid or naiep
may not hold any public office of any kind and ntagy active members of political parties or tradeonsiif it
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outside activities (for example, teaching actigjie financial interests and spouse’s
professional activity. Moreover, they shall infothe Commission on their post-employment
engagement in the year after leaving office whether is at the end of their term or upon
resignation. Timely informed, the Commission willaile whether the planned occupation is
compatible with the Treaty. Finally, Commission@ngy not accept any gift of a value

exceeding 150 €.

The Charter of Fundamental Rights also enshringsrakrelevant provisions. Article 41
enshrines the right to a good administration; Aetié3 contains the right to refer cases of
maladministration in the activities of EU instittis or bodies to the EU Ombudsman.

Inside the European Commission, public agents #rgst to a wide range of rules related to
conflicts of interests. At least five documents deelicated to this issue: (i) the Guidelines on
the use of social media 2011, (ii) the Code of Gaodhinistrative behaviol;, (iii) the
Commission Decision on outside activities and assents; (iv) the Communication of 5
March 2008 on ethi€$ and (v) the New guidelines on gifts and hospigatif 2012% In
addition, the Staff Regulations is the official datent describing the rules, principles and
working conditions of the European civil servi¢e?®

To implement the above general rules, each Gearattion is required to set its own Code
of conduct. DG Competition adoptedGode of Ethicsand Integrity The Code does not
establish new substantive rules. Its purpose getaut and clarify via a single document, in
the specific context of working in DG COMP, theasilconcerning ethics that are applicable
in the Commissiof® It applies to all DG COMP staff in active servigegluding all officials,
temporary agents, contract agents and Secondednshtxperts (SNEs). It also applies to
the cabinebf the Commissioner for Competiti6hDespite an apparent rigor, the rules of the
Code allow wide areas of discretion for the Comiarss

does not disrupt their work at the Commission. Gede of Conduct for Commissioners, adopted by twed3o
Commission on 24 November 2004.

61 In addition to the Staff regulations, the CodeGufod administration behaviour has been approvethey
European Parliament on 6 September 2001, which lshakspected by European officials in their iefes with
the public. The Ombudsman, acting as an externalhemésm of control, investigating complaints about
maladministration and recommending corrective actitvere necessary, relies on the European Codmod G
Administrative Behaviour when he examines casesqlially serves as a useful guide and a resourceiid
servants, encouraging the highest standards ofréstnaition.

62 See Commission's Communication on enhancing thiecerment for professional ethics (Communicatiorbof
March 2008, SEC (2008) 301 final).

63 http://ec.europa.eu/civil_service/index_fr.htm

64 In 2004, the European Union reformed these rutgisedy. Currently, Staff Regulations are beingiesved
again, in order to generate even more efficienégsggand savings in administrative expenditure.

85 Article 11 of the Staff Regulations contains thaimprinciple related to conflicts of interestsrguant to this
provision, an official shall carry out his dutiesdaconduct himself solely with the interests of thaon in mind,
with objectivity, impartiality and loyalty. He sHaheither seek nor take instructions from any gowsnt,
authority, organization or person outside his tnftn. See also Article 12 of the Staff RegulasiotAn official
shall refrain from any action or behaviour whichght reflect adversely upon his positioin addition to those
duties, officials have also rights. First, they &éahe right to freedom of expression, with due eesgo the
principles of loyalty and impartiality. See Articl§a) of Staff Regulations.

66 The Code was adopted after the Internal Auditthice carried out in 2008/2009. It has been draftedhe
Task Force on Ethics, Security and Procedures]dsecco-operation with DG COMP's Ethics Compliance
Officer (the ECO). The ECO is Benjamin Desurmont

67 There are frequent references in the text to Ampbinting Authority” (AA), who has the power to decide on
ethical issues. In general terms the AppointinghAtity's powers are exercised by the Directoratag@a. In
some cases, mainly for staff members above the dévbirector), these powers are exercised by DG HR
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Four main principles emerge from the Code. Firffiicials must behave with independence,
loyalty and impartiality in their daily work. Secdnthey shall always uphold public interest.
Third, they are subject to a duty of dignity initherofessional as well as private life. Fourth,
officials are obliged to safeguard Commission’otgses and assets.

As a principle, DG COMP’s staff has a duty to aveitliations of conflict of interest in the
performance of their duties. Conflict of interegists, therefore, where there is a risk that
policy recommendations, decisions or negotiationghinbe influenced as a result of the
existence of a direct or indirect interest in orighe parties involved. This conception of
conflict of interest comprises not only real andembial but also apparent conflicts of
interests. The most relevant situations in DG COMRhis regard are personal interests
deriving from financial interests in companies ilweal in the competition investigation;
activities of the staff member's spouse/partner might be involved in the case on behalf of
the company concerned, a law firm, consultancy,fgovernment body deciding on aid, etc;
or because the staff member has been involveckigdke in his previous employment.

The assessment as to whether a personal interedt Ssch magnitude as to impair the
official’s independence does not rest solely with staff member. This assessment exercise
will be carried out together with his/her managetmand in close coordination with DG
COMP's Ethics Compliance Officer. Ultimately, thardator General is responsible for
deciding whether there is a conflict of interestigiion within the meaning of Article 11a of
the Staff Regulations and if so whether the stafrther concerned may continue to deal with
the matter and under what conditions. To preveiningement to be committed negligently,
officials are trained to react to situations of ttiots of interests.

Disclosure— The Code of Ethics edicts a duty to disclose istsréhat might be potentially
conflicting. Management — from the level of dirast@nd staff not dealing with cases but
with horizontal matters — sign an annual declaratidl members of a case team (including
the case manager and case secretary/assistantfmeeake a case specific declaratioin
conflict of interest when they are assigned to sef&Furthermore, participants in antitrust
and merger inspections are required to make afgpeocnflict of interest declaratiof.

As a general ethical rule, any staff member whpseise works in a company should not deal
with any cases involving that same comp&hiowever, the mere fact that a staff member's
spouse/partner works in a law firm, a consultancyaoMember State's administration
involved in EU competition or State aid mattersni® as sucha situation that creates a
conflict of interest that requires the staff membancerned to be moved to another gbst.

As Article 11a (3) of the Staff Regulations onlyfers to an interest of such kind or
magnitude as might impair his independence in #mopmance of his duti&sthere is room
for interpretation of what constitutes a substantitéerest and the Commission enjoys a
certain margin of discretion. Some of the facttiat have to be taken into account are (i) the
nature of the financial interest, (ii) the effebfit the Commission decision may potentially

58 See 831 of DG COMP’s Code of Ethics. An automatestedure via the case management applications
(Natacha for antitrust, CMS for mergers and ISIE dtate aid) has been developed in this regardettite
automated system all members of the case teamveeaai automatic e-mail alert when they are assigoea
case, with a link to the relevant case application.

89 See §31 of DG COMP’s Code of Ethics.

0 This obligation applies also to non-married coaple

"t See DG COMP’s Code of Ethics.
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have on that interest, (i) the magnitude of timacial interest? (iv) the role of the member
of staff in the decision-making process in the céisecases which do not appear to raise a
clear-cut conflict of interest situation, operatbreriteriamay also have to be taken into
account, such as whether the staff member is irdsgble to handle the case or whether he
could be replaced by a colleague, taking accouldngfuage requirements, experience etc.

Previous employment According to the Code of Ethics, new staff memslsre screened in
accordance with a specific conflict of interestedtilist. As a basic ethical rule staff
members should not deal with cases it worked orafprevious employer. No cut-off date
exists. The rule applies as long as the case @dipgiiincluding before the General Court and
the Court of Justice). To facilitate the assessmeeiv staff members produce a list
containing all pending EU competition cases on Whiey were previously involved.

Insider dealing— DG COMP staff shall in no circumstances make aipfafm confidential

or unpublished information he comes across in tedopmance of his duti€s. Inside
information is defined in Directive 2003/6/EC of d&nuary 2003 on insider dealing and
market manipulation (market abuse).

Gifts and Hospitalities- If an official is offered gifts of value of motlkan 50€ he must apply
for permission from the Director General for Conijpat if he wants to accept it. Invitations
to lunch, dinner or other events count as favoamsl, the ceiling of 50€ applies too. Thus, it
would for example be inappropriate to accept irites to leisure events offered in the
framework of a conference (e.g. an invitation parting event or other favour that bears no
relationship with the mission of the staff membeithout prior formal authorisation to accept
it. Participation of a companion, who is not a Cassion official, is clearly not in the interest
of the Commission and this offer should in any daseejected.

Ancillary Activities — Detailed rules governing external activities are ldown in the
Commission Decision on outside activities and asaignts’* Ancillary activities are noa
priori considered negative by the Staff Regulations wisizttes that authorisation shall be
denied ‘oOnly if the activity or assignment in question iscls as to interfere with the
performance of the official’s duties or is inconipld with the interests of the institutibn
Each case shall be assessed on its own meritgegtrd to the type of work proposed. The
maximum annual ceiling for net remuneration, inahgdany fees, which DG COMP’s staff
may receive in connection with all outside actastis € 4.500.

Ethical Obligations For Former Staff— Former officials remain under the obligation to
refrain from any unauthorised disclosure of infotima received in the line of duty, unless

that information has already been made public. Atiog to the Code of Ethics, the situation

of former staff members who left DG COMP and coméitheir career as lawyers, consultants
or lobbyists is of special interest. If a formefi@él, temporary or contract agent decides to
engage himself in a professional activity before ¢éxpiry of a two years period after he left
the Commission, he must ask for prior authorisatiiodo so from the Appointing Authoritfy.

2 Obviously, the higher the value of the financialerest the bigger the risk of undue influence;fined
thresholds are established.

3 See 8§69 of DG COMP’s Code of Ethics.

74 See C(2004) 1597/10 of 28 April 2004

> See 8152 of the Code of Ethics. See also Arti6l@)lof the Staff Regulations and Article 18 of Guission
Decision on outside activities and assignmentss Tiiie applies to contract agents only if they haad access
to sensitive information
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If the proposed activity is related to work therf@r official has carried out during the last
three years of service, the appointing authorityy ragher forbid the former official from
undertaking the proposed activity or may imposeciigeconditions. As a general rule, DG
COMP considers that former officials should notdiarin the course of their new authorized
activities pending competition cases on which thaye worked as part of the case-team or
otherwise have been directly responsible.

Sanctions— An official may be required to make good, in wehalr in part, any damage

suffered by the Communities as a result of sermoisgonduct on his part in the course of or
in connection with the performance of his dutizdnfringements can be subject to
disciplinary sanctions and, possibly, to persomelrfcial responsibility’

2. Conflicts of interests before the EU Court of Juesti

European judges are also subject to potential iotsflof interests. Both the Rules of
procedure of the Court of Justice and the Statiutieeocourt of justice of the European Union
set various behavioral obligations in this regé&idst of all, judges are obliged, before taking
up their duties, to take an oath to perform theiiess impartially and conscientiously and to
preserve the secrecy of the deliberations of thertC® This obligation counts also after the
term of their office’®

Second, Article 4 of the Statute prohibits judgesidld any political or administrative office.
This is a radical difference with the rule applieato civil servants. Judges may not engage in
any ancillary occupation, whether gainful or natless exemption is exceptionally granted by
the Council. After they have ceased to hold officelges are still required to behave with
integrity and discretion as regards the acceptasfceertain appointments or benefifs.
Furthermore, no Judge or Advocate-General may felte in the disposal of any case in
which he has previously taken part as agent orsadwr has acted for one of the parties, or in
which he has been called upon to pronounce as absreaf a court or tribunal, or in any
other capacity!

If, for some special reason, any Judge or AdvoGareral considers that he should not take
part in the judgment or examination of a particutase, he shall inform the President.
Somewhat astonishingly, no recusal procedure iest®n by the Rules of procedure.
Following Article 5 of the Statute the duties ofadge shall only end when he resigns (apart
from normal replacement, or death). Article 6 a¢ Rules of procedures adds that the Court
decides whether a Judge or Advocate General netdadills the requisite conditions or no
longer meets the obligations arising from his @fig¢hus, privileged by immunity from legal

6 See S. GREY, “Tackling fraud and mismanagementhi European Union”. According to the author,
disciplinary measures are not sufficient to enspreper internal accountability. Proceedings woudgkl
credibility, be long and cumbersome, and thustfaiact as a deterrent: “One senior Commission iafficas
noted: “In the 'culture of the house’ disciplinanyeasures are widely considered as reserved fatisitis of
gross dishonesty and/or criminal behaviour or #ajy unprofessional conduct (e.g. insulting a alipht or
making public statements which are disloyal to it&itution). This is in large part due to the fdoat the
Commission has rarely taken disciplinary measufemnyg significance in situations of serious but crominal
financial irregularity.” Disciplinary action for sgompetence has almost never been used.

7 See § 160 and 164 of the Code of Ethics

8 See Article 2 of the Statute. See, for the futhparticle 4 of the Rules of Procedure.

¥ See Article 4(3) of the Statute

80 Any doubt on this point shall be settled by dewisbf the Court of Justice.

81 See Article 18 of the Statute
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proceeding$? judges are judged by peers. A judge may be depfiven his office or of his
right to a pension or other benefits only if, irethhnanimous opinion of the Judges and
Advocates-General of the Court of Justice, he mmyéo fulfills the requisite conditions or
meets the obligations arising from his offfe.

Next to the judges sit the law clefsThose officials, whose statute is indefinite, are
submitted to a specifi€ode of conductThis Code states that the law clerks are subdnitie
the same obligations as civil servants. It alstestthat it is overcome by the relationship that
may exist between the judge and its law cR&onflicts of interests are addressed by Article
2 of the Code, which only establishes that whesmadlerk has been involved in a case before
its entry into function, he shall inform the judgehe authorization of exerting an external
activity is granted by the president of the C8fitaw clerks have also a duty of discretion
and must refrain from disclosing any confidentigormation (as well after the end of their
functions)®’

B. Benchmarking

In order to assess the appropriateness of currgntules, we review the law applicable to
conflicts of interest in three jurisdictions, setat for their relevancy for the enforcement of
antitrust law. Hence, we turn to an exposé of thpairtiality obligations imposed under the
European Convention on Human Rights (hereinafle€HR”) (1), before analyzing existing

equivalent rules in France (2), and in the USA (3).

1. ECHR

Admittedly, the study of ECHR may be regarded asodd pick for benchmarking EU
antitrust practices on conflict of interests asBEweopean Court of Human Rights (hereinafter
“ECtHR”) is no antitrust authority. This may be #ie more unexpected than the EU has not
accessed to the ECHR to date. Yet, the predomindinence played by the ECtHR on the
case law of national Courts — which are endoweapply Articles 101 and 102 TFUE
concurrently with the Commission and NCAs- justifies we cast light on its rulings as a
relevant benchmark.

A second objection to the taking into account & BECtHR case law resides in the fact that
Article 6 ECHR which establishes a right to a taial does not apply to proceedings before
the EU Commission. Indeed, according to settle@ ¢as of the CJEU, the EU competition
authority is not a tfibunal” in the meaning of Article 6 ECHR, so that impality

82 See Article 3 of the Statute

83 See Atrticle 6 of the Statute

84 See S. KENNEY, «Beyond Principals and Agents: irBeeCourts as Organizations by Comparin
Référendaires at the Court of Justice and Law &éemt the U.S. Supreme Court », Comparative Palitic
Studies, 2000, Vol. 33, n°5. See also Audition dédyer et JP. PUISSOCHET, Amicale des référengate
des anciens référendaires de la Cour de justic&ritbwnal et du Tribunal de la fonction publique Idgnion
européennehttp://www.amicuria.org/

85 See Article 1 of Régles de bonne conduite desegéiaires

86 See Article 3 of Régles de bonne conduite desegtiaires

87 See Article 5 and 6 of Régles de bonne conduieréférendaires

88 Council Regulation (EC) No 1/2003 of 16 Decemb@®2on the implementation of the rules on commetiti
laid down in Articles 81 and 82 of the TreaBJ, 4.1.2003, L1/1, Article 6.
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requirements do not apply t¢it However, as the Commission is bound to respectrgé
principles of Union law which follow from the commaoconstitutional traditions of the
Member Staté$, in time, ECtHR findings may infuse EU adminisitrat procedural
guarantees. This is especially likely since imaditsi is an essential procedural requirement,
with which compliance is a matter of public pofity

Lengthy developments have been made by the ECtHBhe@mmpartiality of the European
judge. According to it, it is of fundamental impamte in a democratic society that tribunals
be impartial in order toifispire confidence in the publi& In the same vein,The higher
demands of justice and the elevated nature of jmiddéfice’ imposes a duty of discretion and
the preservation of an image of impartiality

Under Article 6 ECHR, impartiality is not only a mab or ethical consideration but involves
true legal requirements. These are twofold. Fitts¢, legislator must establish procedural
guarantees — notably rules regarding the compasiibthe jurisdiction, appointment of
judges and rules regulating the withdrawal of jigtjeSecond, any judge must check its own
impartiality when challenged and must withdraw whieere is a legitimate reason to fear a
lack of impartiality from his paf®.

The ECtHR traditionally holds that impartiality d#as absence of prejudice or bias whose
existence can be tested in various ways. The Qbusd distinguishes between a subjective
approach, that is endeavoring to ascertain theopatsonviction or interest of a given judge

in a particular case, and an objective approadt, ithdetermining whether the judge offers

sufficient guarantees to exclude any legitimatebddmu this respeét.

8 Trib.EU, 11 July 2007Jose Maria Sison v CoungiCase T-47/03£CR, 2007, p. |I-73, para. 14ZJEU, 29
October 1980Fedetd, 209/78 to 215/78 and 218/78, para. 80-81:

“In answer the Commission observes that when &pplying the rules of the Treaty on competitiorsihot a
tribunal within the meaning of the said provisiopginting out that one of the criteria for the dgisce of a
“Tribunal” laid down by the European Court of HumaRights is its independence of the executive lfef. t
judgment in Ringeisen, series a, no 13, p. 39, gaah 94), the Commission observes that since tkeutive
power of the community is in fact vested in ittiteast doubtful whether, not being independerthaf power, it
can constitute a tribunal within the above-mentibsense.

The arguments of Fedetab are irrelevant. The Cosionsis bound to respect the procedural guarantees
provided for by community law and has done sosapparent from what has gone before ; it cannotydwer,
be classed as a tribunal within the meaning ofcdet6 of the European convention for the protectbiuman
rights.”

% Trib. EU, 14 May 1998Enso Espafiola SA v Commissi@ase T-348/94ECR, 1998, p. 1I-1875para. 60;
Trib.EU, 1 July 2008Chronopost SA and La Poste v UFEX-341/06 P and C-342/06 ECR, 2008, p. I-
04777, para. 44- 45:

“The right to a fair trial, which derives inter ali@om Article 6(1) of the ECHR, constitutes a fumdstal right
which the European Union respects as a generakjpla under Article 6(2) EU.

That right to a fair trial means that everyone mhbstentitled to a fair and public hearing withinr@asonable
time by an independent and impartial tribunal eitdted by law. Such a right is applicable in thentsxt of
proceedings brought against a Commission decision

91 Trib.EU, 1 July 2008Chronopost SA and La Poste v UREX¥. cit., para. 48.

92 ECtHR, 16 January 200Warsicka v. Poland2065/03, para. 35.

9 ECtHR, 16 September 199iscemi v. Italy29569/05, para. 67.

94 ECtHR, 15 October 2008/icallef v. Malta 17056/06, para. 99.

9% ECtHR, 16 January 200Farhi v. France 17070/05,para. 25 to 27; ECtHRMicallef v. Malta op. cit,
para. 98.

% ECtHR, 1 October 198Riersack v. Belgium8692/76 para. 30; ECtHR, 16 January 2007rsicka v.
Poland 2065/03, para. 35.

21



Working Paper, 20 August 2014

Subjective (or personal) impartiality implies thiae judge does not exhibit bias or prejudice
against or in favor of a specific party. In applyithe subjective test, the ECtHR consistently
holds that the personal impartiality of a judge tus presumed until there is proof to the
contrary’. The ECtHR expressly acknowledges that it may ifeewt to provide evidence
with which to rebut the presumptih Consequently, decisions sanctioning breaches of
subjective impartiality are pretty rare. Publiceinentions of judges in media are the most
likely circumstances under which personal, subjedtiases are reveaféd

As to the objective test, it must be determinedtivie quite apart from the judge's conduct,
there are ascertainable factswhich may raise doubts as to his impartiality. thes words,
“justice must not only be done, it must also be sed® don&'. In such context:What is
decisive is whether this fear can be held to bedbjely justified’%,

Among the various factors identified by the case ¢d the ECtHR as susceptible to create an
appearance of impartiality, we pinpoint those tiwattare the most relevant for our analysis,
namely the publicity of the composition of the blerand the relationship of the judge with
the partie&2

Regarding the composition of the bench, the ECtHIRleasizes the need for disclosure of the
identity of the members of the jurisdiction in thery text of the ruling. The composition of
the jurisdiction must be made transparent in alfimenner. Any impossibility to get access
to the exact composition of the jury that makes daiberation precludes parties from
verifying the impartiality of the bench and infriegy Article 6 ECHR®® Correlatively, the
existence of a procedure for ensuring impartiatityamely, rules regulating the withdrawal of
judges — is a necessity. In addition to ensurirggahsence of actual bias, such procedure is
necessary to remove any appearance of partialdysarves to promote public confidence in
the judiciary®.

Regarding an objective personal relationship ofjtitge with one of the parties the ECtHR
holds that a close degree family relationship betwjgidge and advocate — such as a sibling
relationship, but also a relationship of a lessegrde such as those of uncles or aunts in
respect of nephews or nieces — should lead toutwmratic withdrawal of the judd®. On the

97 ECtHR, 24 May 198%auschildt v. Denmark,0486/83, para. 47.

98 ECtHR, 5 February 2009luji¢ v. Croatia 22330/05, para. 58. The Court also stresses ther@ watertight
division between the two notions, since the condfi@ judge may not only prompt objectively heldsgivings
as to impartiality from the point of view of theteral observer.

9 ECtHR, 16 September 199Buscemi v. Italy29569/95, para. 67; ECtHR, 28 November 200/ents v.
Latvia, 58442/00, para. 118 and 119. The creationpoéss judgésin charge of public relations for cases they
do not work on are said to be a proper remedy toidaeonflicted declarations. P. GILIAUXDroit(s)
européen(s) a un procées équitaliBeuxelles, Bruylant, 2012, p. 496.

100 ECtHR, 26 October 1988Me Cubber. Belgium 9186/80, para. 26.

101 ECtHR, Micallef v. Malta op. cit, para. 96. See also ECtHR, 21 December 200ttstein v. Switzerland
no. 33958/96para 44 and ECtHR, 7 August 199%errantelli and Santangelo v. Itgl{t9874/92, para. 58.

102 Hence, we put aside case law relative to thetfatthe judge already delivered several decisiovslving
the same parties, or similar questions, or issupeminary ruling, etc. On all this, see P. GIUX, Droit(s)
européen(s) a un procés équitalde. cit., pp. 490 and ff.

103 ECtHR, 20 January 201¥ernes c. France30183/06, para. 42.

104 ECtHR, Micallef v. Malta op. cit, para. 100.

105 |bidem
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contrary, a past collegial, academic relationshgesd not seem to suffice to create an
appearance of impartialitsp.

Concerning professional relationships, ECtHR case distinguishes between cases where
the judge was previously consulted by one partgraexpert or a lawydor the same matter
and cases where the judge was consulted by ong @aranother matterUnder the first
scenario, the judge is irremediably precluded te am the matter. The marginal character of
the consultation, its brevity or the elapsing dignificant amount of time since then do not
moderate such a proscription. The dual role of @dgguin a single set of proceedings
ineluctably raises legitimate doubts as to the itiglity of the tribunal®”’.

On the other hand, where a judge was previouskdh@s counsel by one of the parties to
work on another, distinct matter, the impartiabfythe tribunal must be scrutinized according
to the specific circumstances of the case. Undeh sgenario, regard must be given to the
existence of any dverlap in timé of the functions of counsel and judge and tihe"
remoteness in time and subject matter of the Bedt of proceedings in relation to the
second?,

The Ouolitaival and Oirttiahocase is illustrative of this line of reasoning.tiims, the ECtHR
pinpoints that two sets of proceedings overlapped for almost omar ybut were
simultaneously pending in the Court of Appeal f@otto three months only. As a counsel, the
judge had limited herself to drafting and signihg hotice of appeal and another lawyer dealt
with the subsequent stages of the proceedings.ER}eIR further stresses that the judge’s
personal involvement in the second set of procegsdiegan approximately three and a half
years after the above-mentioned period of overlap fave years after signing the notice of
appeal. Following these observations, the ECtHRclogies that the judge’s prior
involvement was remote in time and that the subjeatter of the two sets of proceedings was
completely different so that her prior involvemest counsel in the first set of proceedings
gave no reasonable grounds for fearing that shatrh@yve a preconceived attitude against the
applicant in the second set of proceedifiys

This case is remarkable for various reasons. Istiegdy, both majority and dissenting
opinions expressly regret the lack of use of alzta or system to ensure that judges were
reminded of their prior involvement in particulaases or with former clients and detect any
conflict of interest as is sometimes the case ivage firms. According to the CourttHere is

a risk of problems arising in a system where suelters are left entirely to the judges' own
assessment, which may, inevitably, suffer fromck &4 recollection of a particular instance
of prior involvemerit'1°.

106 ECtHR, 8 February 200Bvarc and Kavnik v. Sloveni@as617/01, para. 44. In this case, the Court asses
the consequences of a past academic relationshige®e one judge and another whose impartiality eysen to
doubt. According to the Court, no ‘transitivity mfpartiality’ could be found as long as the firatlge had not
collaborated on the writing of the opinion for whithe second was disqualified.

107 1bid., para. 40-44; ECtHR, 15 July 200Bleznaré v. Croatia 71615/01: It is true that Judge M.V.'s
previous involvement was minor and remote, as peesented the applicant's opponents for only twaths
almost nine years before the decision of the Cangthal Court of 18 December 2000; and his acfivitas
limited to drafting and signing a single set of sussions to the court (...) However (...) the presasec
concerns the dual role of a judge in a single $gtroceeding’s

108 ECtHR,23 November 2004)uolitaival and Oirttiaho v. Finland54857/00, para. 54.

1091pid, para. 46-54.

101pid, para. 44.
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More, the ECtHR remarkably underlines thatWalston— a case where the judge had
formerly served as employee of one of the partigshad regard to the fact that a period of
five years had elapsed from the time when the jsdgevious employment had ended to the
point at which the judge's participation in subs®ducivil proceedings was contested
Considering that iDuolitaival and Oirttiahg the ECtHR pinpointed that a similar period of
time took place between the last act accomplisised aounsel and the involvement of the
judge in the second set of proceedings, one magidenthat the ECtHR regards the five
years period as a reasonable cooling-off periodhduvhich a judge should withdraw from
cases were a former client is involved.

Finally, as competent antitrust judges are a sa@s@urce, we conclude this review with two
considerations on the feasibility of recusal. Fwst remind that under Article 6 ECHR even
where a judge must recuse himself, the ECtHR doesansider that other judges woubdo
facto be contaminated by his opinions so that the otiigao withdraw ordinarily does not
extend to the other members of the békchSecond, we note that the ECtHR inflexibly
refuses to consider shortage of judges as a saustifigation for failure to withdraw as the
national authority is under an obligation of resalprovide a fair hearirtd’.

2. France
An overview of French law reveals that no geneeglal framework has been drafted for
regulating conflicts of interest. At most, sevedigseminated dispositions may be spotted
(2.1.). More interestingly, a specific regime gaeprevention and resolution of conflicts of
interest situation in competition law (2.2.).

2.1. Absence of a general regime for governing confliftimterest

French law does not define the concept of conbiicinterests. Pursuant to certain authors,
this dearth of interest on the issue is due tortaicedisregard to a notion that has been made
up in the United-Kingdodt*. In France, favoritism, insider influence and tmdawful use of

a public position to gain an undue advantagerige illégale d’intéré&f) are criminally
reprehensible, along with corruption, extortion anidappropriation of public fund#S. Apart
from these criminal infringements, no general-réagHhegislation addresses the problem of
situations where the impartiality of an agent igp&ined by its private interests without any
intent to distort the objectivity of the decisioraking process.

However, France has however gradually become awnfatke harmful potential stemming
from a lack of a clear-cut conflicts-of-interestdipy and the inefficiency of having uniquely

H1ECtHR, 11 December 200Walston v. Norway37372/97.

N2 ECtHR, 24 September 200@ocedo Capital Corporation v. Norwa$338/05, para. 65 and ff.

113 ECtHR, Walston v. Norway, op. ciand ECtHR, Micallef v. Malta op. cit, para. 102 and 103, where the
Court repeatedly held that the smallness of thenitgwr the desertification of geographical digsiand the
correlative shortage of judges that come with thvese no justification for failure to withdraw.

114 Seeles hauts fonctionnaires et la politiqugeuil, 1976

115 Article 432-12 of the French Criminal Code. SeeGDEGuidelines, that provides for a translation imglsh:

“ The act, by a person entrusted with public autlgoritharged with a public service mission or holdig
elective public office, of obtaining, acceptingretaining, directly or indirectly, an advantage arfiy kind from
an enterprise or an operation for which, at thedimwf the act, he is responsible, either wholly roipart, for
ensuring the monitoring, administration, liquidatioor payment, shall be punishable by five years’
imprisonment and a fine of 500 000FH hese provisions are applicable to anyone to mhpublic decision-
making power over persons and assets has beenatkglego anyone who, without having decision-making
power or supervisory authority, performs dutieghi& public interest and to local and national @éadifficials.
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the possibility to prosecute infringement in a danat way. Additional provisions have been
introduced to target specific issues. Besides, eabrhinistrative authority is subject to a
specific regulatiort*®

“Pantouflage” - The French context presents a particular featneenely the regime of
former officials who move to the private sectorpractice commonly known in France as
“pantouflage™!’ This practice may be tracked back since the 1&thucy, when State-owned
French companies needed engineers to support thstralization movement. A special
status was created for public servants wishing ¢okwn industry, allowing them leave of
absence before returning to their original publiadtion or resigning to stay in the private
sector. After World War Il, the practice went apstirther with public officials often
managing the state-owned companies responsiblthéoreconstruction of the country. The
law enabled senior civil servants to retain menthprof their original public service
function, thus forging close ties between entegzrisand the political/administrative
machinery. The outflow was particularly high in th880s when several major enterprises,
notably in banking and insurance, were nationalizbie retaining some private activiti&$.
However, by the end of the 1990s, most of theste-sined companies returned to the
competitive private sector. The concern of pubfic@ls accepting positions in companies in
which they had been involved while being publideé#is arose.

To address this concern, the legislation has beeamped, enforcement stepped up and new
institutions established to play a preventive rdidicle 432-13 of the Criminal Code now
enshrines a rule aiming at avoiding any suspicibpaotiality and to prevent any conflict of
interest'®. This provision targets public servants but nactdd officials and occasional
collaborators. Public officials who leave the paldiervice permanently or temporarily may
not work for an enterprise which, during the presdive years, they have controlled or
supervised, or with which they have negotiatedigned contracts on behalf of the public
authorities. The prohibition applies for five yedoowing an official’s permanent departure
from the civil service. In the case of temporargvie of absence, it applies for the full
duration of that leave.

For an offence to be committed, the official comegr must have been responsible for the
monitoring, administration, liquidation or paymeitthe company at the time of the offence.
While the three latter cases are relatively prégidefined, since they are closely related to
the definition of the duties of the person concdrribe first is much broader and has always

118 |n September 2010, a commission has been puttedbr the formulation of a set of recommendatimns
improve the current legislationg®mmission de réflexion sur la prévention des d@sndlintéréts).6 On 27
July 2010, the French Government presented a fgg@ct to the Parliament. Though the then Presidethe
Republic, N. Sarkozy rose up againshfhoral’ political practices, resting on a survey estdbfig that 72% of
French people were judging politicians as corruptéthe legal project has never been enacted, duslitical
resistance. Commission chaired by Jean-Marc SaMigg-Président of the French Conseil d’Etat and
established by the Decree n° 2010-1072 of 10 Sdpme@010. SeéPour une nouvelle déontologie de la vie
publique", 26 janvier 2010. See also P. ROGER, « Conflitsté&'ét : un projet de loi aux oubliettes », Le
Monde, 02.12.2011.

117“pantouflage” can be defined as movement fromipublprivate sector.

118 In the banking sector the law was amended to atieivservants who showed financial skills to adimite to
the expansion of French private banking.

1194If a public servant or employee of a public adntiaison who has been directly responsible for eisyithe
control or monitoring of a private enterprise, fooncluding contracts of any kind with a privateeptise or
for expressing opinions on operations carried oytabprivate enterprise later becomes associatet watity of
these enterprises by working for them, advisingntloe owning capital in them before a period of fixears
following the termination of these public dutiesshalapsed, this act shall be punishable by two siear
imprisonment and a fine of 200 000 FFranslation provided by OECD Guidelines.
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been interpreted broadly by criminal courts. lirislevant whether the person in question had
independent personal decision-making power or @igyed a minor role in preparing
decisions that were later made by a hierarchigadsor or a separate boésf. Consequently,
this offence may be applicable to technical cieivants responsible for carrying out the day-
to-day monitoring of public work sites or approvimyoice, even if they have no decision-
making power or signing authority.

The offence has a preventive nature. To be cordjitkee former official concerned need not
to have gained any advantage from the prohibitestatjpn nor to have harmed the society in
any way. Similarly, no intent to commit a crime required. The sole use of an official
position to obtain an undue advantage is punishagone who assist in committing the
offence may be prosecuted despite these provisiomserning public officials. In addition to
criminal sanctions, a bunch of disciplinary sanctoan also be used in the public service: (i)
warnings, (ii) striking off from the promotion listeduction in rank, temporary suspension
from duty for a maximum of 15 days, transfer ofydiii) dismissal.

Prohibition against engaging in private activity- Civil servants have the obligation to
devote their professional activity exclusively keir duties. The current regulation prohibits
them to engage a gainful private professional #gtief any kind'?! Officials may not
become involved in commercial activities that midggdd them to enter into commercial
relations with their administration, nor may thesgiat a third part in taking action contrary to
the interests of their administration. Only a decoé the Council of State may establish
exceptions to this prohibitiott?

The sanctions applicable in the event of failure cumply with these provisions are
disciplinary sanctions, ranging from a simple waghio dismissal. It is difficult to obtain
statistics on the number of disciplinary cases t@ate arisen in this field. The reduction in
working time and the low levels of pay in certashmanistrations increase this risk of staff
engaging in outside activities of which their supesr may be unaware or that they may not be
willing to punish.

Duty of disinterestedness— Another statutory principle is the requirement of
disinterestedness. Public servants may not haveeredirectly or through a third party,
interests in an enterprise subject to the supenvisf the administration to which they belong,
or related to this administration that are liabkdecompromise their independeni@@.This
provision reiterates the prohibition containedhe triminal code. Yet, as French disciplinary
law allows public servants to be sanctioned byrtadministration even if they have not been
criminally prosecuted for these acts, it introducese flexibility for retaliation.

Ethics Commissions- The French public service is led by three Etldcsnmissions, set up
in 1995 which examine whether private activitieatth civil servant foresees to endorse after
his departure from an independent administratihaity are compatible or not with his
previous functions.

120 See OECD Guidelines.

121 See OECD Guidelines

22 Translation provided by OECD Guidelines.

123 See Article 25 Loi no 83-634 du 13 juillet 1983rfamt droits et obligations des fonctionnairesl: «Les
fonctionnaires et agents non titulaires de droibjiticonsacrent l'intégralité de leur activité pesksionnelle aux
taches qui leur sont confiées. lls ne peuvent exexditre professionnel une activité privée luévatde quelque
nature que ce Soit.
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Files are referred to the commission by the appwrauthority employing the official who
wishes to exercise a professional activity in thegte sector (on leave of absence or upon
permanent departuré)* Discussions take place between the members afaimenission and
the official. If these discussions reveal that ¢baditions under which the official is planning
to exercise its next activities might compromise flanctioning of the department — by
generating conflict of interest situations — then@aission’s rapporteur requests the official to
amend his project.

In most cases, opinions concern applications frarlip officials who have controlled or
monitored the enterprises they are planning to, jon who have negotiated or signed
contracts with them. When such a case does conweebtife Ethics Commission, it always
confirms incompatibility:2® The cooling-off period lasts three years. To define functions
prohibiting recruitment by a private company thenoaission looks at whether the official’s
actual duties required them to control or monitoe Eenterprise, and whether they were
involved in procurement.

The commission frequently gives favorable opinisubject to conditions. In practice,

conditions prohibit officials from exercising fummts in the areas falling within the

competence of their former department or requigngtacts with their former department.
This is especially true when the authority is confed to officials wishing to set up their own
consultancy: the commission often prohibits thesmfdealing in the same type of activity as
when in public service in order to prevent attemptbuild up a client base during periods of
public service.

The above observations lead to the conclusionRteich law on conflicts-of-interests policy
is quite underdeveloped. Only the specific issuparftouflage and post-public employment is
appropriately addressed. The system presents $elelas. Astonishingly, the French
legislation does not foresee any general provigiongifts that may be offered to public
officials. More, citizens confronted to the admirasion have no possibility to ask for the
recusal of a public ageM® Generally, the French system is characterized lgclk of a
global strategy against conflicts of interests andigue and relatively unsung legislatiéh.

2.2. Conflicts of interest before French antitrust auities

Under French law, competition rules are enforce@myndependent administrative authority,
under the judicial review of an ordinary court (tRaris Court of Appeal). In the following
paragraphs, we provide a brief overview of the sgbof rules applicable before the Autorité
de la concurrence (a) and before the judiciary (b).

a. Conflicts of interests before the French Autorigéla concurrence

124 Exceptionally, however, officials may also refeeir own cases to the commission in order to preaep
delay due to conflict with their department regagdihe appropriateness of their departure.

125 See OECD Guidelines

126 Article 341 of the Code de procédure civile ordyefsees the recusal of judges.

27 This has been highlightened in the Rapport dedeni@ission de réflexion pour la prévention des dtnfl
d’intéréts dans la vie publique, remis au Présidnia République le 26 janvier 2011 tl «’existe pas de
dispositions législatives ou réglementaires presont de maniére générale aux personnes qui conobure
I'exercice d'une mission de service public de stabs de tout comportement qui les placerait enatibn de
conflit d'intéréts ou de mettre fin a de tels casfls’ils surviennent, ni, a fortiori, de dispasits leur expliquant
la marche a suivre pour ce faire

27



Working Paper, 20 August 2014

Under French law, independent administrative aitikeer are bound by strict rules of

incompatibility (professional activity, other publemployment, elected mandate) aiming at
preserving an appearance of impartiality. Additiondes aiming at preventing conflicts of

interests in the national competition authority areapsulated in Article L. 461-2 of the

French Code de Commerce, which edicts rules ofnipatibility, duties of disclosure and

self-resignation (“déport”) rule®®

The Code states that any member of the compettighority shall inform the President of
the authority of the functions it exerts or theafiicial interests it possesses in undertakings
active in the supervised sector. The members ofthkority which have interests or have
exerted functions in an undertaking which is inglicare prohibited from taking part to the
deliberative process. Interestingly, these rulegehaready delivered some results. Rathet
recently, a member of the decisional College of thethority took the initiative to
temporarily step down from his functions when a ptamt was introduced before the
Authority by two firms he presideld® Initial disclosure of personal interests not ohblps

the Authority monitoring the behavior of its membéut also contributes to self-awareness.

Furthermore, the national competition authority iaddally bound itself with a Code of
Ethics (‘Charte de déontologie*° This Code reiterates classical principles thatraostly
enshrined in the legislation: professional secreyy of discretion, duty of reserve, insider
dealind®!, prohibition of exerting external activities (apted upon written authorization) and
conflicts of interests?,

The case law also provides interesting insight.ifstance, decisions appointing a third party
for monitoring commitments traditionally requirdet the trustee be exempt from conflicts of
interest$*3 On very different topic, the French Autorité sthupon the fact that the CEO of
an indicted company’s competitor, who also was mamtf the former Collége de la
concurrence, send incriminating documents to ththévity.>** The indicted company draws
from this fact the conclusion that the CEO knew tdygporteur, had informal contacts with
him. The rapporteur was the in a blatant situabbrconflict-of-interests. Nevertheless, the

128 «Le président et les vice-présidents exercent léongtions a plein temps. Ils sont soumis aux régles
d’incompatibilité prévues pour les emplois publi¥#aut membre de l'autorité doit informer le présiteles
intéréts qu'il détient ou vient a acquérir et demdtions qu'il exerce dans une activité économigiecun
membre de l'autorité ne peut délibérer dans unaiefou il a un intérét ou s'il représente ou a répenté une
des parties intéressées. Le commissaire du Gouwennigaupres de I'autorité est désigné par le miaishargé
de I'économie»

129 Autorité de la concurrence, « 27 janvier 2011 :D@nis Payre, membre de I'Autorité de la concurecise

met temporairement en retrait de l'institution peoaisons personnelles » (available at:
http://www.autoritedelaconcurrence.fr/user/standsrg?id_rub=408&id_article=1665

130 See décision du 30 mars 2009 portant adoptioa dbdrte de déontologie de I'Autorité de la conence et
décision du 14 mars 2012 portant modification dehiarte de déontologie de I'Autorité de la concoce

131 See article 465-1 du Code monétaire et financier.

132 See article 461-2 du Code de commerce.

133 See Engagements de Tereos dans le cadre dedalpriontrole exclusif de la Société Sucriére dar@er
Francais, 20 May 2010 (avaiable at :

http://www.autoritedelaconcurrence.fr/pdf/engagsgements versionpublication.pdf

134 SeeAut. conc., déc. n° 10-D-08 du 3 mars 2010 reladivtes pratiques mises en oeuvre par Carrefour dans
le secteur du commerce d’alimentation générale dimité. Voir C. LEMAIRE, S. NAUDIN, « Hearing
officer: The French Competition Authority renderdirat decision following a report from the heario€ficer
and rules on the transmission of documents by tE© Gf a competitor of the company prosecuted, whs w
also a member of the decision-making body of theméy Conseil de la concurreng€arrefour) »,
Concurrences N° 2-2010, p. 139
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Authority rejected this argument on the ground ttre transmitted documents were non
decisive and that the CEO exerted no competentteeinew Autorité de la concurrence.

b. Conflicts of interests before the French judiciary

Turning to the situation of judges, the Conseil&igur de la magistrature is in charge of the
professional discipliné®*® Upon whistle-blowing or request of the chairmentiué superior
courts, it is competent to impose disciplinary smms!*® Since 2008, a citizen may also
introduce a request aiming at sanctioning the judgeharge of his case. Three commissions
are in charge of the screening of the complditftif.the complaint is deemed admissible, it is
not a cause of recusal for the concerned judge.

The Conseil de la magistrature elaborated a Compendf the Judiciary's Ethical
Obligations'*® This code is publi¢®® Its publication is designed to reinforce public
confidence in the independent and impartial fumitig of the French judicial system. The
rules it contains are designed to support and ginegudges rather than being a disciplinary
code. It also enhances the legitimacy of the jadici as disregarding the imperatives it
contains would compromise public confidence. Them@endium contains classical
principles. The first is the absolute duty of imtgaity. Impartiality when discharging judicial
functions is not restricted to an apparent absericprejudice, it also requires a genuine
absence of bias. When returning to judicial aa#sitafter working outside the judiciary,
members of the judiciary must ensure that their artiglity cannot be questioned.
Furthermore, members of the judiciary shall noteptcany gifts or donations liable to
undermine their impartiality, in particular thoséeoed at professional events.

Second, citizens and persons under a court's jctizl have a constitutional right to the
independence of judicial authority. Members of theliciary shall preserve their
independence by refraining from all inappropriatdations with representatives of the
legislative and executive powers and guard themasedgainst any undue influence.

Third, by their integrity, members of the judiciamyust demonstrate that they are worthy of
deciding how individuals may exercise their fundataerights. More than any others, they
are bound to demonstrate probity, integrity andaltyy In their professional practice and in
their private lives, members of the judiciary sltmonstrate such qualities as to render them
worthy of discharging their mission. As the guandiaf individual freedoms, judges have a
duty to be competent and diligent.

Like any citizen, members of the judiciary haveghtto privacy. They shall however refrain
from any overt relationships and refrain from paldiiehavior liable to cast doubt on the
independence with which they discharge their duties

3. United States of America

The US regime of conflicts of interests appliedataitrust law is twofold. On the first hand,
“Standards of Ethical Conduct for Employees of Eheecutive Branch” comprehensively

135 See article 64 of the French constitution.

136 See http://www.conseil-superieur-magistrature. fr

137 See loi du 22 juillet 2010

138 See loi organique du 5 mars 2007

139 And available at_http://www.conseil-superieur-nsigiture.fr/recueil-des-obligations-deontologigdes-

magistrats.
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regulate the functioning of all Federal agencies)uding US Federal Trade Commission
(hereinafter “FTC”) and the Antitrust Division of SJDepartment of Justice (hereinafter:
“Antitrust DOJ”) (3.1.); on the other hand, Stateldederal statutes rule on the functioning
of the judiciary (3.2.). We review their substastmontent one after the other.

3.1. Ethical standards as applied to US Antitrust agenci

The ethical regime applicable to Executive Brancipleyees lies in Part 2635 of Title 5 of
the Code of Federal Regulation$t outlines seven types of conduct that are pitdd or
regulated for Federal Employees in office. We lyieiescribe those rules (a) before turning
to the study of their enforcement in the field ofiust law (b).

a. Overview of US ethical standards

Gifts — Under the US Standards of Ethical Conduct, em@sya the Executive Branch are
generally prohibited from — directly or indirectlyaccepting gifts (i) from a prohibited source
or (ii) given because of the employee official piosi*®. A gift is defined broadly to include
nearly anything of market valtfé. A “prohibited sourcgis a person or organization whose
interests may be substantially affected by perforweaor nonperformance of the employee's
official dutieg#2 In this context, a gift is improperly offerediifwouldn’t have been given if
the employee had not been working for the Goverrifien

Conflicting financial interests — Any employee is prohibited from participatingersonally
and substantially”in any “particular matter’ in which, to his knowledge, he or any person
whose interests are imputed to him — his spouseomahild, employer,... — has a financial
interest, if the particular matter will have direct and predictable effecon that interest.
Under such rule, a financial interest exists whamnthe result of development in the matter,
there is a real — as opposed to speculative — llitysiof gain or los$*. A “particular
matter is one ‘that involves deliberation, decision, or action ttha focused upon the
interests of specific persdr4®, by opposition to broad policy matters; a partitipn that is
both “personal and substantiamust involve a direct participation of the empdayor the
employee’s direct and active supervision of a stiipate in the mattét’. Faced with such a
situation, the government employee must obtainatutsiry waiver to continue to perform
specific official duties. In the opposite, he magher withdraw from the matter or divest the
conflicting interest.

Impartiality — Two scenarios are covered under the command oartmapty. First, any

Government employee is prohibited from participgiim matters that are likely to have either
(i) a direct and predictable effect on the finahtigerest of a member of his household, or (ii)
that involve — as a party or his representativeperaon with whom the employee has a very

1405 C.F.R. § 2635.202 (b).

1415 C.F.R. § 2635.203 (b).

1425 C.F.R. § 2635.203 (d).

1435 C.F.R. § 2635.203 (e). Moreover, infringementhef gift restriction may lead to criminal proseas for
bribery or illegal gratuities (18 U.S.C.A. § 201).

14418 U.S.C. 208(a). For example, an agency purchasyent could not place an agency order for compute
software with a company owned by his wife..

¥5US v. Gorman, 807 F.2d 1299, 1303 (6th Cir. 1986jted in J. TILLIPMAN and R. MAHINI, “Government
Lawyeringd, Briefing Papern°®11-3, GWU Legal Studies Research Paper No. 2012-Egbruary 2011, p. 7
(available atwww.ssrn.com

1465 C.F.R. § 2635.402 (b)(3).

1475 C.F.R. § 2635.402 (c).
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close business or personal relationfjp where the circumstances would cause a
reasonable person with knowledge of the relevaotsféo question his impartiality in the
matter 14,

Under the second scenario, government employeediaguialified for two years from
participating in any particular matter in which @rher employer is a party or represents a
party if he received an extraordinary payment — amey item with a value in excess of
$10,000 —, from that person after it became knawthé former employer that the individual
was being considered for or had accepted a Governpasitiort>°.

Seeking employment —Regulations also prohibit employees from partiéigatto any
particular matters that have a direct and predietaffect on the financial interests of persons
with whom they are “seeking employment” or with wihathey have an arrangement
concerning future employment. The government enggayust then disqualify himself from
participating in such matter. The tersetking employméntncompasses actual employment
negotiations as well as more preliminary effortsobdain employment, such as sending an
unsolicited resume. It does not include requestif@p application or rejecting an unsolicited
employment overture. An employee continues to lBeeking employméntuntil the
prospective employer rejects the possibility of tayment and all discussions eftl
However, an employee is no longeetking employménuith the recipient of an unsolicited
resume after two months have passed with no resffdns

Revolving door practices —In order to reduce revolving-door practices, US dfalllaw
restricts post-employment activities. Hence, batkspnt and former federal employees are
prohibited from accepting any fee for representaticservices rendered by themselves or
another before the government during the employgeigrnment servi¢é®. In the same
vein, opportunities for former government employéeswitch sides are restricted. Three
regimes are in force, with varying levels of regtans according to the grade of the former
employee and his degree of involvement in the mattstake:

= Permanent ban for personal participatiofFormer government employees are
permanently banned from representing a privateypara particular matter in which
they participated personally and substantially as government employ&é;
additionally, regarding former FTC employees, th@ s extended to the whole firm
that he joined in order to avoid privilegeohind-the-scerieadvising'>®;

= Two year ban for official responsibilityA two year ban applies to participations in a
matter that was pending under the government erapldgfficial responsibility
during the year prior leaving government ser¥ite

18 The legal provision refers here to@Vered relationship

1495 C.F.R. § 2635.502 (a) and (b).

1505 C.F.R. § 2635.503.

151 Rejections must be clear; a response that defsecsissions until the foreseeable future does nostitote
rejection of an unsolicited employment overture.b.R. § 2635.603 (b)(3).

1525 C.F.R. 8 2635.601 to § 2635.603. Alss Office of Government Ethj¢s C.F.R. Part 2635: Standards of
ethical conduct for employees of the executive than (available at: http://www.oge.gov/Laws-and-
Regulations/OGE-Regulations/5-C-F-R--Part-2635an8ards-of-ethical-conduct-for-employees-of-the-
executive-branch/

15318 U.S.C. section 203. This restriction is of jmaar concern to former employees who become pestin
firms that appear before government agencies. Thres# take care that their compensation does miude
income that the firm earned by representing pabtédsre the government during the time they werpleyed.
15418 U.S.C. section 207 (a)(1).

15516 C.F.R. § 4 (b)(2).

15618 U.S.C. section 207 (a)(2).
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= One year cooling-off period for senior employe&eniof personnel of the Executive
branch are prohibited during one year after thenitgation of their service, from
knowingly making, with the intent to influence, aogmmunication to or appearance
before its former department or agency, in ordesdek official action on behalf of
anothet®’.

Alia — Additionally to the above standards, US regulatioles the offering of gifts between
employee®? the simultaneous exercise of outside activitiehictv are necessarily
subordinated to the agency prior appré¥faland prohibits misuses of position, which include
use of public office for private gain, use of nobfpc information, use of Government
property and use of official tim&-161

b. Ethics enforcement in antitrust enforcement

The implementation of ethical standards in the W8dfal administration is mostly in the
hands of the US Office of Government Ethics (hexfter: “OGE”) that is in charge of
promulgating and maintaining enforceable standafdshical conduct, overseeing a financial
disclosure system for Federal employégand providing education and training on etHits

A decentralized enforcement system is put in plabere each agency has a designated
agency ethics official who, on the agency's behialfresponsible for coordinating and

managing the agency's ethics progffmWhenever ethics officials have information

concerning a possible violation of a criminal statthe agency refers to the DOJ, which
decide whether to pursue the violation with crinhiclzarges. If DOJ declines prosecution, it

is the responsibility of the employing agency tiiate appropriate disciplinary or corrective

action in individual cases.

Depending on the circumstances and the legal poovibat has been infringed, an executive
branch employee may be imprisoned, fined, demotedfired for violating an ethics
provisiont®®. Yet, disciplinary action for violating ethics stiards will not be taken against an
employee who has engaged in conduct in good faittrelying upon the advice of an agency
ethics official, provided that the employee, inkseg such advice, has made full disclosure of
all relevant circumstances. Where the employeeigdd violates a criminal statute, reliance
on the advice of an agency ethics official cannosuee that the employee will not be

15718 U.S.C. section 207 (c).

1585 C.F.R. § 2635.301 to 2635.304.

195 C.F.R. § 2635.801.

1605 C.F.R. § 2635.701.

161 Supplemental standards of ethical conduct for eygels are also enacted for the DOJ (5 CFR Part) 3801
the FTC (5 CFR Part 5701)

162 OGE is responsible for implementing the publicU3.C. app. 4 §8 101-11&nd confidential financial
disclosure system$ (U.S.C. app. 4 § 10%pr the executive branch. The purpose of bothrfoma disclosure
systems is to prevent conflicts of interest andohyviding for a systematic review of the finandiaterests of
both current and prospective employddS. Office of Government Ethjc$inancial Disclosure” (available at:
http://www.oge.gov/DisplayTemplates/ModelSub.asgx3b)

163 Ethic officials organize annual training with rgllaying games in order to educate the agency'dmmaps to
the ethics. See for instance, the organizatiomdithics Da Vinci Code” game. OGE, Ethics Progrmaaview,
Federal Trade Commission, February 2007 Reporg ttp://www.oge.gov/Program-Management/Program-
Review/Program-Review-Reports/Federal-Trade-ComniotisBrogram-Review-Repoy)t/

1645 C.F.R. § 2635.107.

165 us Office of Government Ethijcs  “Enforcement”, (available at:
http://www.oge.gov/Topics/Enforcement/Enforcemgnt/
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prosecuted under that statute but is a factor et be taken into account by DOJ in the
selection of cases for prosecufith

To our best knowledge, assessments of conflicistefest undertaken at the FTC or at the
Antitrust DOJ are not publicly disclos®d It is only where such decisions have been leaked
to the publi¢®® that one can get information on such isstfes’he decision taken in the
Google-Doubleclick merger on the conflict of intsref FTC Chairman MAJORAS is one of
those rare decisions. In this case, the Electr@migacy Information Center (hereinafter:
“EPIC”) introduced a recusal petition against FT@aman MAJORAS on the motive that
her spouse was partner with the firm Jones Day lwhias representing Doubleclick at the
time of the merger. Recusal was thought for allegmflict of interest’®. In accordance with
FTC ethics official, FTC Chairman MAJORAS refusex withdraw. Two allegations of
ethics infringements were examined and then regjec@®ncerning allegations of financial
conflicts, FTC Chairman retorted there were nonex Rusband not being an equity partner
with Jones Day the matter was said not to havdict and predictableeffect on their
financial situation. Concerning the risk that asam@able person with knowledge of the
relevant facts would question her impartiality, FCBairman’s answer was twofold. One the
first hand, she stressed the fact that Jones Dynati represent Doubleclick before the FTC
but only before the EU Commission. On the secontithahe emphasized that FTC ethics
official had authorized her to pursue with her diycompliance with ethical ruléS.
According to these, participation may be authoridedased on the relevant circumstances,
the interest of the Government in the employeel$igpation outweighs the concern that a
reasonable person might question the integrityhef agency’s programs and operations.
“Factors to be considered include, inter alia, thetutre of the relationship involved, the
nature and importance of the employee’s role inrtiegter, and the difficulty of reassigning
the matter to another employee. Critical to thahlgsis was the fact that the decision making
authority of an FTC Commissionner cannot be tramsteto any other persdh’? A balance

of interests is thus operated prior to any recusalpreserve the best interests of the
Government. If such safety measure must be welcpyetadne could prefer that the analysis
was done by an external instead of an internatetbiificial. (In our appreciation, reference to
the very nature of the Commissioner function agséfjcation for a refusal to withdraw is all

1665 C.F.R. § 2635.107 (a)(b).

167 “Under applicable ethics rules, there is no requiesmnor, as | understand it, even expectation, that
Commissionners publicly reveal that they are nousing themselves on matters ; indeed that habeen the
practice. FTC Press Release, “FTC Issues Statements RagaRkcusal Petition for Review of Proposed
Acquisition of Hellman & Friedman Capital Partney MP (DoubleClick, Inc.) By Google, Inc.”, Statentenf
Chairman Deborah Platt Majoras, footnote 2 (avéladt: http://ftc.gov/opa/2007/12/google.shtnSee also
US OGE, Ethics Program ReviewFederal Trade CommissipriFebruary 2007 Report, p. 6 (available at :
http://www.oge.gov/Program-Management/Program-RefReogram-Review-Reports/Federal-Trade-
Commission-Program-Review-Repdrivhich states that most ethics advice are sentewiail before being
archived.

168 Press releases sometimes relate conflict of isttéssues but only when the agency sees it fitic@ffreports
are often concise to the point that no lesson neagrbwn from it.

189 To one of our request for information, AntitrusDD replied that these were only available if weddticed a
formal Freedom of Information Act (“FOAI") request.

0 EPIC.org “EPIC v. Federal Trade Commissid@onflict of Interest in Google-Doubleclick Mergee®Rew”
(available athttp://epic.org/privacy/ftc/foig/

15 C.F.R. § 2635.502(d).

2 ETC Press Release, “FTC Issues Statements RegdReicusal Petition for Review of Proposed Acquisiti
of Hellman & Friedman Capital Partner V, LP (Doubliek, Inc.) By Google, Inc.”op. cit
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the more startling since FTC Chairman MAJORAS redukerself several times in the 12
months that followed her own departure from Jonag)

All in all, the reports we reviewed reveal — evémemarkably concise — that conflicts of
interest cases in the enforcement of antitrust daev not inexisteht®. Among the various
cases that we spotted, one may appreciate thatcfadaconflicts of interests repeatedly
happen in a merger law context where a governmewmtiayee or an employee’s relative
holds stocks®. Even where no financial enrichment takes plaa#ure to declare such a
conflict may result in referrals to a Federal poger’®.

3.2. Disqualification law applicable to US judiciariesm ithe enforcement of
antitrust

US Federal and States legislature are competedéftoe disqualification law applicable to
their respective judiciary. The various sets oesuthat have been enacted are overall similar
— and echoes to the ethics standards set for Gmegrtnemployees — but also exhibit
disparitie’”. These two features — broad similarities and mmatgilisparities — justify we
limit ourselves to a short overview of conflict ofterest rules as applied to US States
judiciaries.

The more common and large ground for disqualiftcain the judiciary is Rule 2.11(A) of
the ABA’s 2007 Model Code, according to whiclk judge shall disqualify himself or herself
in a proceeding in which the judge’s impartialityght reasonably be question&t® That
general standard has been integrated into fedanalahd the judicial conduct codes of 47
state$’®.

Most of Rule 2.11(A) on disqualification also appigtionwidé®® a judge should always
recuse herself when he is biased against one gfaties®’, previously served as a lawyer in
the matter in controvers?, has an economic interest in the subject mattgredter thamle

173 |bidem footnote 3. FTC Chairman MAJORAS recused herfselfa period of one year from any matter in
which Jones Day represented a party on the baats uhder the applicable ethics rules, an empldae a
“covered relationshipwith “Any person for whom the employee has, within tke \laar, served as officer,
director, trustee, general partner, agent, attornegonsultant, contractor or employee5 C.F.R.

§ 2635.502(b)(1)(iv). See also FTC Press ReleaB&C*"Issues Statement on Closure of Federated/May
Investigation”, Commission: Transaction Will Havld' Adverse Effects on Consumers as a Whole”, August
30, 2005 (available alrttp://www.ftc.gov/opa/2005/08/federatedmay.shtm

174 FTC, Office of Inspector General's (OIG), Semiaalmeport to Congress, Report no. 48, Second Half F
2012, pp. 6-7 (available athttp://www.ftc.gov/oig/reports/semil148.pdFTC, Office of Inspector General's
(OIG), Semiannual report to Congress, Report no, Bifst Half FY 2012, p. 8 (available at :
http://www.ftc.gov/oig/reports/semil147.pdf

175 See for instance FTC, Office of Inspector Gene@IG) Report, OIG Status Report - First Half F§0R
(available at : http://www.ftc.gov/oig/reports/igsemiO0-1.shtmFTC, Office of Inspector General's (OIG)
Report, OIG Status Report - First Half FY 1998 (klde at :http://www.ftc.gov/oig/reports/igsemi98-2.shitm

6 ETC, Office of Inspector General's (OI®)\G Status Report - First Half FY 2002
(http://www.ftc.gov/oig/reports/igsemi02-1.shtm

7 Compare 48 ABA Model Code of Judicial, Februar@2@vith 28 U.S.C. § 455 and 28 U.S.C. § 144. See
also C. GEYH,Judicial Disqualification: An Analysis of Federalalw, 2nd Ed. Washington D.C.: Federal
Judicial Center, 2010, 140 p. (available at:
http://www.fjc.gov/public/pdf.nsf/lookup/judicialdpdf/$file/judicialdg.pdy.

178 48 ABA Model Code of Judicial Conduct Canon 22R.1 (2007)

1793, SAMPLE, D. POZEN and M. YOUNGair Courts: Setting Recusal Standarsennan Center for

Justice, p. 17 (available dittp://www.ajs.org/files/9713/6485/0170/Brennaneergcusalreport.piif

180 |pbidem p. 18.

18148 ABA Model Code of Judicial Canon 2, R. 2.11()(

18248 ABA Model Code of Judicial Canon 2, R. 2.11@J4).
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minimis valué®? is related to a party or lawyer in the proceediithin the third degree of
kinshipt®*, has personal knowledge of disputed evidentiactsf, or has made impropex
partecommunications during the course of the proceédiing

Likewise, certain recusal doctrines are widesprddme ‘rule of necessitywidely applies:
when no other impartial judge is available, theioil judge may take the ca8e Burden of
proof always rest with the party who introduced rtination for disqualification.

However, judicial features related to conflictsiterests also vary substantially across U.S.
jurisdictions. Remarkably, several States allowtiparto disqualify a judge without showing
cause, what is known agéremptory disqualificatiot®® In cases of disqualification for
cause, some States require an immediate transtae afisqualification motion to a colleague
(e.g. a presiding judge); some others allow thdl@hged judge to decide on the motion by
himself®. In most cases, judges do not have to providengoehensive motivation for their
decision on disqualification motions.

Regarding the enforcement of impartiality rulesthe antirust field, our researches cast to
light that big, media-covered cases are susceptliEad to improper communications during
proceedings. For example, United States v. Microsoft Carphe D.C. Circuit ordered the
recusal of a presiding district judge for exhitgtiniag®®. Throughout the proceedings, the
trial judge introduced issues out of the scopeitbfee the complaint or the consent decree,
and questioned the attorneys about commercial ‘twegr@” practices he had learned through
external documentatiéfl. The judge also accepted ex parte submissionswialj one
accuser to remain anonymous. Moreover, the judggentamments indicating dislike and
distrust of Microsoft and Microsoft's attorné$/s The Court of appeals directed that a new
trial judge be assigned to the case on remand.rdoupto it, taken together, district judge’s
various comments were sufficient for a reasonalbseover to question thgudge's
impartiality'3

18348 ABA Model Code of Judicial Canon 2, R. 2.11@J4).

18448 ABA Model Code of Judicial Canon 2, R. 2.11@)(

18548 ABA Model Code of Judicial Canon 2, R. 2.11(@)(

18648 ABA Model Code of Judicial Canon 2, R. 2.9(A).

187 United States v. Will, 449 U.S. 200, 213 (1980)oting F. POLLACK,A First Book of Jurisprudence 270
(6th ed.1929): dlthough a judge had better not, if it can be aedidtake part in the decision of a case in which
he has any personal interest, yet he not only imatymust, do so if the case cannot be heard otlsefwi

188 R, FLAMM, Judicial Disqualification: Recusal and Disqualifiéan of JudgesAspen Pub, 1996, §§ 3.7-.17,
at 74-102, quoted by J. SAMPLE, D. POZEN and M. Y& op. cit, p. 18.

189 .. ABRAMSON, “Deciding Recusal Motions: Who Judges Judges?'Valparaiso University Law Review
28, 1994, pp. 545 and ff.

0P, BLANCK, “The Appearance of Justice Revisitetiie Journal of Criminal Law and Criminologyol.

86, No. 3, Spring, 1996,p. 920.

191 Ibidem footnote 218. While the official complaints weaetually limited to allegations that Microsoft had
been using “per processor” licenses and restriativedisclosure agreements to deter competition jutige
interrogated the parties on the “vaporware” isstesed in the bookdard Drive. “Vaporware” describes
Microsoft's alleged practice of publicly announcimew computer devices while in the production stagigely
to deter consumers from purchasing competitor'slymts that are currently (or will be imminently) dme
market.

192 The judge stated, for examplgylou see, what you have to explain to me is whyifrthese other practices —
say while we're cleaning up this mess, why don'alge take care of — you must agree that vaporwsra
problem...”56 F.3d 1453. (D.C. Cir. 1995).

19356 F.3d 1465.
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Much similarly, inln re International Business Machines Corp (IBf4) the district judge
was ordered to recuse himself for the comments dderafter the United States had agreed to
a dismissal of the case: the judge criticized tbgeghment's dismissal decision; refused
motions to dispose of copious pages of documentsinaglated during the litigation;
indicated that he might reject the dismissal pumsua the provisions of the Antitrust
Procedures and Penalties Act, and gave numero@sviews in the press concerning
developments in the case. The Second Circuit giai®'s recusal motion, concluding that
a reasonable observer fully informed of these omstances could question the judge's
continuing ability to impartially handle the c&%e

The complexity of antitrust cases constitutes agrofipecial feature that may influence the
handling of disqualification motions. Parties fagim refusal to withdraw have strong
incentives to use a petition for a writ of mandanagsa vehicle for obtaining prejudgment
appellate review instead of waiting for the finadigment of a biased judge. However, there is
a wide spectrum of opinion among the various Coolfrigppeals on the admissibility of such
accelerative petitions, with certain circuits cdiodiing their admissibility to the
demonstration of éxceptional circumstancésAgainst this background, it has been found
that the risk to retry a very complex antitrustecazay be seen as an exceptional circumstance
justifying an immediate mandamus decisf8nFor instance, one judge reported that it took
him “several montHsto familiarize himself with an antitrust case theas transferred to him
after a colleague had disqualified him&€&lf

C. Reform proposals

It results from the above developments that EU [@w conflicts of interest is already
significantly well-built, with multifarious provisins and Codes of conduct, some of which set
really high standards. For instance, the curregislation on gifts is remarkably strict; the
prohibitions to share confidential information ordiscuss case or policy matter which are not
yet decided are sound and adequately precluderadinsfér of privileged intelligence. EU
Commission requirement to see officials suljpeit file a statement of any possible conflict of
interest susceptible to exist also constitutesrearkable step in the prevention of conflicts of
interests.

Yet, we conclude from our review of the law on dmtd of interests in the main antitrust
jurisdictions that there is still room for improvent of the EU rules on the matter. More
precisely, we first hold that existing rules on ftiets of interests should be vigorously
applied (1). Second, we state that (reverse) rawpldoor issues should be better addressed
with stricter rules (2) and third, that citizensshl be endowed to challenge the impartiality
of those — official or judge — in charge of thease what, in turn, necessarily requires a
higher level of transparency in the handling addil3).

19 |n re International BusinessM achines, 45 F.3g4&t

195 P, BLANCK, “The Appearance of Justice Revisitetihe Journal of Criminal Law and Criminologyol.

86, No. 3, 1996, p. 922.

196 Pfizer Inc. v. Lorgd 456 F.2d 532 (8th Cir. 1972Yontra: In re Union Leader Corp 292 F.2d 381, 384 (1st
Cir.), cert. denied, 368 U.S. 927 (1961), where ¢bart noted that if the possibility of retrial eftterminal
appeal of a judge's refusal to disqualify were deigin exceptional circumstance, a mandamus petitoanid
be an appropriate mode of review for every intatory disqualification decision. [NO AUTHOR],
“Disqualification for Interest of Lower Federal Gouudges: 28 U.S.C. Section 45B8/ljchigan Law Review
Vol. 71, No. 3, 1973, p. 549.

197 |bidem p. 570.
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1. Vigorous enforcement

Much more than any amendment of the texts alreadigrce, the most decisive reform would
probably consist in improving the enforcement tremtord of the Commission on its current
policy on conflicts of interests. The complaint ¢edl before the EU Ombudsman primarily
emphasizes a crucial lack of awareness on theirgxiailes and a lack of interest for their
consistent applicatidf.

Consequently, th€ommission should first develop proactive proceducebetter inform staff
of their regulatory obligations when changing jab dvoid revolving door conflicts of
interests. Simple, pragmatic steps would imply mefag internal ethics training, manuals and
publicity, including by developing some related easgudies, and to systematically send
reminders to any agent leaving office as to hisgalibns under staff Regulation.

The Commission should also improve and strengthienscrutiny and decision-making
regarding revolving door practices. This would ignpl revision of the authorization form
used to elicit information on the content of thepaltee’'s next job, and the adoption of
proactive strategies to follow up when the inforimatprovided is not clear or sufficient with
more a systematic use of external sources of irdbon such as the EU's Transparency
Register. An adequate use of sanctions would ater éhfringements to staff Regulation and
contribute raising awareness within the institution

2. (Reverse) revolving-doors and cooling-off requirents

To date, EU law requires from Commission’s offisialot to deal with pending cases in
which they have been involved for a previous emgtoyrhere is no cut-off date: the rule

applies as long as the case is pending. StrikirigllyyJaw remains silent about cases in which
the official was not involved but that are relateda former client or that involve his former

law firm or employer. It is our opinion that in $ucases, the official should mandatorily
withdraw from the matter, which would then be tfan®d to one of his colleague. Such
additional prohibition would be applied during aipd of five years running from the day of

entry into office. This would be in line with thivé years cooling-off period that the ECtHR

case law suggests for judges and would be less 8tan time-unlimited prohibition imposed

under Article L 461-2 of the French Code de Commdoc members of the NCA regarding

previously represented parties.

The solutions we preconize is pragmatic. Exactlynathe US — and contrary to ECtHR case
law — a ‘fule of necessityshould apply, so that the original case handlay take the matter
when no other impartial official is available. Maaecurately, we consider that the necessity
exception should be applied in conformity with §wnciple of proportionality so that the
original case handler may take the case when rer atipartial official,as competent as him

is available. Such a flexible interpretation wotlelp reconcile two conflicting fundamental
principles that clash here — i.e. the principlengpartiality and the efficient administration of
justice. Hence, to confirm an official in his dbtions despite the existence of a conflict of
interest, the Commission would then bear the buadgroof of a shortage of capable staff —
what could be done, for instance, on the basih@firiternal organigrah®’. In the event the

198 Complaint from the Corporate Europe Observatorge@peace EU Unit, LobbyControl and Spinwatch o th
EU Ombudsman, op. cit., p. 23.

199 Officials versed in State aid law could not replaxficials affected to antitrust, for instance.sBibly, one
could even consider that officials affected to geetor could not replace those affected to anatketor (Eg.:
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confirmation of a particular staff member would & properly motivated, litigants would
find here a valid ground for challenging the letyadif the Commission’s decision.

Similar rules should apply to the EU Court of JesstiA permanent ban should be applied
regarding special matters already dealt by judges different, prior position; a five years
cooling-off period should apply transversally fdrents or employers for which the judge
previously worked. Regarding this last part, thegple of proportionality would result in a
specific rule regarding transferees from the Corsioisto the Court. As it is good policy to
enroll former Commission officials in the rankstbe Court but impossible to occasionally
put them aside — the Commission being represente@ch and every competition law case
before the Court — an objective justification exifir differential treatment between former
Commission officials and former private attorneldence, Commission officials would only
be subject to the permanent ban for similar matidies but not to the five years cooling-off
period.

Improvements could also be brought to the curregall framework on revolving door
strategies. The current regime requires prior agdrérom the Appointing Authority for
former officials who decide to enter into a new Jwdfore the expiry a two years period after
departure from the Commission. As such, it is gpolicy, as it allows the EU to tailor case-
by-case conditions for ulterior affectations ofrfar staff members and avoid the imposition
of overly-broad — and unnecessary — conditionswmatld impair the development of former
official’s professional career. However, we belig¢kat the current regime should be amended
and extended. It is of utmost importance that ahrhers of a law firm joined by a former
Commission official are equally prevented from m&ning on cases to which the transferee
had a privileged access. Any other solution woekllt in hypocritical circumventions of the
rules, with former officials intervening behind-teeene to pilot cases facially handled by
colleagues. It would also allow law firms and comipa to hire officials with the sole
purpose to extract confidential information fronemi A more inclusive ban, extended to all
members of the joined law firm would raise the Eldies standard to the level of those
currently in force in France or before the FTC.

3. Empowering citizens subject to an antitrust jurisdiion

Additionally to the above suggestions, we consitiat steps should be undertaken to allow
citizens to challenge the impatrtiality of the demismaker. As acknowledged by the ECtHR

case law, the possibility to challenge the neutralf the arbiter is an essential component of
the impartiality requirement. Consequently, withvdah procedures should be elaborated and
published at both the Commission and Court levélsese procedures would establish

modalities as essential as the competent body thehmternal or external to the challenged

authority — to judge claims of impatrtiality, thene frame, a possible procedure for appeal
before ruling, etc. Likewise, Code of ethics andeotlegal documents should be published on
the Internet website of the Commission with eaess to it to every citizen.

In line with this reasoning, the identity of ther@mission official or the Court référendaire in
charge of drafting the decision should be disclasethe parties from the very first stage of
the procedure. Because these are directly involwvetle decision making process — even if
without voting rights — and are in the positioniriiluence the instruction of the file and the

Energy and Environment vs. Information, Communaatnd Media vs. Financial services vs. Basic itriss
Manufacturing and Agriculture vs. Transport, Poshd aother services (organigram available at:
http://ec.europa.eu/dgs/competition/directory/oigan.pdj
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formation of the decision, it is only fair to suldnihem to the same recusal procedure than
those who will facially make the decision. Altennwaty, the impartiality of a référendaire
could be challenged via a procedure directed ag#esjudge to whom he relates, with a
claim for recusal stressing that the judge’s clsr&onflicted.

Finally, in line with the suggestions made in tHetHR case law, measures should be taken
to create a database or another kind of systenriagghat decision makers are reminded of
their prior involvement in particular cases or wiitbrmer clients. Such a system would
dismissex antethe names of conflicted judges or officials frone tist of available arbiters
what would in turn diffuse unnecessary ulteriorsiens. Such a measure would also be in
line with the most recent empirical findings on ipidl impartiality, which state that even
timely recusal do not totally restore the percaptd impartiality. Such an automated system
would not only diffuse conflicts of interestx postbut would also prevent theex ante
Possibly, the background of the staff involvedhe tase could also be published in order to
permit to the parties to verify the impartialitythieir judge themselvé¥.

200 For instance, names of judges and référendaires awailable online (available at:
http://europa.eu/whoiswho/public/index.cfm?fuseattidea.hierarchy&nodeid=)3 This information sheet
would be updated with additional information ontga®fessional affiliations, cases and clientsodder to limit
privacy issues to the strict minimum necessaryntweiase transparency, one could imagine a codesbadto
these information via an intranet account only asitie to the parties to a pending case.
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